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CASES REPORTED 
 

ANTOINE BANNA 
   
 V 
 

1. OCEAN VIEW RESORT LIMITED 
2. CONSTRUCT LIMITED 
3. ATTORNEY GENERAL OF THE GAMBIA. 

 
COURT OF APPEAL OF THE GAMBIA 

 
           
       CA.18/2003 
 
Emmanuel Akomaye Agim, JCA – (Presided and Read the lead 

Judgment) 
Mabel Maame Yamoa, Ag.JCA 
Avril. Anin Yeboa, Ag.JCA       
           
       Friday, 31st March 2006 
 
APPEAL – Issues not raise at trial courts – Whether can be raise on appeal. 
 
CONSTITUTIONAL LAW – Ouster clause – Whether the court has 
jurisdiction to question the findings or recommendation of a commission set-
up under the public Assets and Properties (Recovery) Decree No.11 of 1994.  
 
PRACTICE AND PROCEDURE - Demurer application – Procedure – Effects 
on trial, - What court ought to consider. 
 
PRACTICE AND PROCEDURE – Appeal – Fresh issues on appeal – How 
raised 
 
PRACTICE AND PROCEDURE – Waiver of right – Consent of parties at trial 
– Effect of it on appeal. 

 
ISSUES: 

(1) Whether the trial court erred in law by not considering order 17 Rule 2 
Schedule 2 of the High Court Rules. 

(2) Whether it was right for the trial court to rely on evidence outside the 
statement of Claim. 

(3) Whether the trial court was right in law in declining jurisdiction. 
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FACTS: The Government of The Gambia granted a lease to the 1st 
Respondent over a land that was in possession of the Appellant pursuant to a 
recommendation of a commission established under S.3 of the public Assets 
and Properties (Recovery) Decree 11 of 1994.  The government offered the 
Appellant a grant of another land twice bigger than the subject matter of this 
suit but the Appellant refuse it after he had initially accepted it. 
 
HELD :( Appeal dismissed) 
1. On Demurer Procedure 

The proper procedure is to base the demurer completely on the           
statement of claim. 
[Pioneer Plastic Containers Ltd v Commissioner of Customs & 
Exercise (1967)1 ALL ER 1053; Joof V A.M.R.C. & Anor (1995/96) GR 
300 referred to] page 7 

 
2. On what plaintiff should do upon being served with a demuner 

application relying on facts not in the statement of claim 
If he intended to object to the procedure adopted by the appellant in 
eliciting by affidavit facts not contained in the statement of claim as 
irregular, he should have promptly and without taking any step after 
service on him of the motion on notice, applied for the setting aside of 
the motion for the reason that it does not comply with Order 17 Rules 
1 and 2 of the High Court Rules.   
 

3.   On Wrong Procedure Adopted 
A party who consents to a wrong procedure cannot be heard to 
complain   subsequently of the procedure.  Such a party will be taken 
as having waived his right to complain about the wrong procedure. 
[Odua Investment Co. Ltd v Talabi (1997)7 SCNJ 600; Total 
International Ltd v Awogboro (1994)4 SCNJ 138; Kalu v Odili (1992)6 
SCNJ; Nalsa & Team Associates v N.N.P.C. (1991)11 SCNJ 51 
referred to] page 10. 

 
 4. Fresh issue on Appeal 

A fresh issue cannot be validly and competently argued on appeal 
unless leave of the Court of Appeal is first sought for and obtained. 
[Obioha & ors v Duru & ors 94(19)10 SCNJ 48, Kosile v Falarta 
(1984)4 SCNJ 198, Oba Oyebade Lipede & ors v Sovekan & ors 
(1995)1 SCNJ 184; Turiduk Engineering Ltd v McCarthy & ors (1995)1 
SCNJ 240 referred to]  P18. 

 
5.  Unchallenged and uncontroverted evidence 
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Where evidence whether viva voce or in an affidavit remains 
unchallenged and uncontraverted, the court has no choice than to 
regard it as establishing the facts alleged therein. [Badejo v Federal 
Minister of Education & ors (1996)9-10 SCNJ; Long-John v Blakk & 
ors (1998)5 SCNJ 68; Adesina v The Commissioner (1996)4 SCNJ 
referred to] p18. 

 
6.   On proof of Admitted fact 

What is admitted need no further proof. [Friday Kamalu & ors v 
Umuana & ors (1997)5 SCNJ 191) referred to] p18. 

 
7.   On Jurisdiction 

The issue of jurisdiction can be raised at any stage of a case and once 
raised must be determine before any further step is taken. [Abdul 
Fatah Othman v A-G (unreported case) in MSC Appeal No.5/2005 on 
20th March, 2006; Nwafia v Ububa (1996)ALL NLR 75; Alhaji Umaru 
Abba Tukura v Government of Gongola State (1997)ALL NLR 525; 
Western Steel Works Ltd & ors v Iron Steel Workers Union of Nigeria & 
ors (1987)2 SCNJ 1)  referred to] p19-20. 

 
8. Jurisdiction determined also by primary issues not only the 

expressed claims 
The jurisdiction of a Court is not determined by the expressed claims 
only.  It can also be determined by primary matters not expressed in 
the statement of claim, upon which the jurisdictions of the Court to 
entertain and determine the expressed claims depend.  If the Court 
lacks jurisdiction to entertain these matters, then it certainly will not 
have the jurisdiction to entertain the claims expressed on the writ.   

 
9.   On Invocation of Rules of Court 

Rules of Court even if madatorily couched are not sacrosanct but 
permissive and will be applied purposively and practically to meet the 
justice of a situation.  The parties to a case or either of them can waive 
the application of a particular rule in a given situation.  (Paul Ikwan v 
Union Bank of Nigeria Ltd (1999)1 NWLR pt5…. referred to, followed 
and applied in Camara v Vare(1997-2001)GR 50; Woodford v Smith 
(1970)Ch.D 1091; Bailey (malta) Ltd v Bailey (1963)1 Lloyd’s Rep. 
595) referred to] pg.8 

 
10.    Whether it is proper for a court to dispose of the whole case or 

grant all reliefs Sought at an Interlocutory stage  
Where it is convenient and just at an interlocutory stage for a court to 
decided an issue that is capable of disposing of the whole case or 
grant any or all the relief’s claimed in the substantive case, the current 
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judicial trend which emphasises substantial justice, is that the Court 
should not hesitate to do so even on the basis of affidavit evidence. 
[Woodford V Smith (1970) Ch. D 1091; Bailey (Malta) Ltd V Bailey 
(1963). Lloyd’s Rep 595 referred to] P.13 
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Kyn Kin V The State (1995/96) GR 72 at 74 
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Public Assets and Properties (Recovery) Decree 11 of 1994 
The Evidence Act Cap. 3  
Sections 89, 99, 101(a)(e), 113 and 116 
 
The Gambian Rules of court referred to in the judgment: 
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Counsel:  
S.B.S. Janneh Esq. for the appellant  
A.A.B. Gaye Esq. for the 1st and 2nd respondents  
S.O. Ajayi Esq. (State Counsel) for the 3rd respondent 
 
AGIM, J.C.A. (Delivering the lead judgment): The subject of Civil Suit 
No.225/2003 at The Gambia High Court is a leasehold land situates at and 
being part of an area known as Fajara Water Tank Layout.  Lease of the said 
suit land granted one Fouad Mahmoud by the Government of The Gambia 
through its Minister responsible for the administration of the State Lands Act, 
1991.  The lease with serial registration No.K136/94 was for a term of 99 
years from 1st April 1994.  Fouad Mahmoud breached clauses 1 and 2 of 
Schedule two of the lease by failing to develop the said land as required 
therein within 3 years of the commencement of the lease and did not seek for 
and obtain government permit to carry out any development under clause 9 of 
the said Schedule two.  This was the status of the land, when the Armed 
Forces Provisional Ruling Council of the Government of The Gambia in 
exercise of the powers vested on it by S.3 of the Public Assets and Properties 
(Recovery) Decree No.11 of 1994 issued a Commission to Inquire into the 
assets, properties, activities and other related matters of public officers.  
Specified in Schedule II of the Decree.  The commission found that contrary 
to advice, the Minister for lands sought for and obtained approval for the 
Fajara Water Tank Layout, a state land to be demarcated and its use 
changed from a beach land to a residential area.  It also found that none of 
the plots demarcated and allocated had been developed as required by their 
leases.  Therefore, it ordered government to re-enter and re-possess the 
land.  The Commission noted the unsuitability of the layout for residential 
purposes and ordered that its use be reverted to beach land.  The 
Government of The Gambia in its white paper accepted this recommendation 
and carried it out.  The said government re-entered and re-possessed the 
said layout, thereby bringing to an end the said lease with Serial No.K136/94.  
This was the situation when Fouad Mahmoud subleased to the appellant 
herein the land by an assignment of 28th December 1999.  The appellant did 



                                                       ANTOINE BANNA V OCEAN VIEW RESORT LIMITED & ORS                             (AGIM, JCA)  

 2 

not develop the land as required by the lease.  In 2002 the Government of the 
Gambia granted a lease of a parcel of land in the Fajara Water Tank Layout 
for development of a tourist facility.  The lease is Serial No.K103/2002 and 
comprise the suit land in question and other lands.  The 1st Respondent 
engaged the 2nd respondent to handle the construction of the facility for the 1st 
respondent.  The 1st and 2nd respondents applied for and have been granted 
development permit for the construction of a  US$13 million hotel project 
on the site.  The 2nd respondent commenced construction works on the site.  
When all efforts by the appellant to stop the construction works failed, he 
commenced Civil Suit No.225/2003 against them.  The Government 
compassionately offered the appellant a grant of land twice bigger than the 
suitland as compensation.  After an initial acceptance, he rejected same.  
During the pendence of the suit, the Attorney General was joined as 3rd 
defendant on the order of Court at the instance of the 1st and 2nd respondents. 
 
The plaintiff claims as per his writ of summons and statement of claim are 
for:- 
 
1. A declaration that the defendants are not entitled to use 

the plaintiff’s land at Fajara Water Tank Layout, KSM, 
The Gambia Serial Registration No. K136/1994. 

2. An injunction restraining the defendants whether by 
themselves their servants or agents or otherwise 
howsoever from entering, using or constructing upon or 
otherwise interfering with the said land. 

3. Damages for trespass 
4. Further or other relief as the court deems just. 
5. Interest at the rate of 22% per annum from 6th August, 

2002 to date of judgement. 
6. Costs. 
 
None of the defendants, respondents herein, have filed a defence.  The 1st 
respondent, in support of their motion on notice to join the Attorney General 
as defendant in the suit, filed affidavits explaining its root of title to the 
leasehold land in lease with Serial No.103/2002. 
 
The 3rd respondent by a motion on notice dated 26th May 2003, applied that 
the suit be dismissed in limine for lack of jurisdiction.  The application is 
supported by an affidavit of 14 paragraphs deposed to by Abdulai Sissohor, 
a state counsel at the Attorney General Chambers.  Annexed to the affidavit 
are exhibits AGO1 to AGO6 which include the leases, the photocopy of the 
government white paper and other documents.  The appellant filed an 
affidavit in opposition accompanied by documents marked exhibits AB1 and 
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AB2.  The 1st and 2nd respondent filed nothing in connection with this demurer 
application. 
 
After hearing the arguments of all the parties in the case, the Learned Trial 
Judge upheld the objection, declined jurisdiction and struck out the suit on 
30th June 2003.  Dissatisfied with the said decision of the Learned Trial 
Judge the appellant filed a notice of appeal on 24th July 2003. The appellant 
filed its brief of argument on 2nd July 2004.  The 3rd respondent’s brief was 
filed on 24th November 2005.  The 1st and 2nd respondents indicated that they 
will not file any brief.  They will rely on the 3rd respondent’s position. 
 
The appellant in his brief raised the following issues for determination. 
 
1. Whether the learned judge erred in law and acted contrary to 

order 17 Rule 2 Schedule 2 of   the High Court Rules by 
considering and basing his decision on allegations of facts 
other than those in the Statement of Claim.  This issue 
covers Ground 1 of Appeal. 

2. Assuming without conceding that it was right to rely on 
evidence outside the statement of claim, whether the learned 
judge erred in law and in fact in basing his decision on 
Exhibit AG05 (the alleged Government White Paper) as 
secondary evidence.  This issue relates to Grounds, 2, 3, 4, 6 
and 7 of the grounds of appeal. 

3. Whether the learned judge was right in law in declining 
jurisdiction over the suit.  This issue deals with ground 5 of 
the Grounds of Appeal. 

 
The 3rd respondent did not frame any issues for determination.  He rather 
relied on the issues framed by the appellant.  Those issues will be adopted by 
this Court. 
 
With respect to issue No.1, it is submitted by Learned Counsel on behalf of 
the appellant that since the objection was by way of a demurer under Order 
17 Rules 1 and 2 of the High Court Rules, the Learned Trial Judge in 
determining same should have relied only on the writ of summons and 
statement of claim and not rely on affidavit evidence in support of the 
application as he did.  He further submitted that he raised this issue at the trial 
Court and that, the Court and the 3rd respondent agreed with him. That inspite 
of this unanimity of opinion, the trial Court still proceeded to rely on the 
affidavit evidence in support of the application to determine same.  He relied 
on Pioneer Plastic Containers Ltd V Commissioners of Customs & 
Excise (1967)1 ALL ER 1053 and 1055 for his above submission.  He urged 
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this Court to resolve issue No.1 in favour of the appellant see paragraphs 8 to 
10 at pages 4-6 of the appellant’s brief. 
 
On behalf of the respondent it was argued that the trial Court was right in law 
to have relied on all the processes and facts in the records of the case before 
the court in determining the demurer application.  See paragraph 4 at pages 
2-6 particularly at paragraph 4.10 and 4.11 at page 4 of 3rd respondent’s brief. 
 
I am in complete agreement with the appellant that generally the proper 
procedure is for the respondent to base his demurer completely on the 
statement of claim.  Order 17 Rule 2 states in clear terms that for the 
purpose of such application, the defendant shall be taken as admitting the 
truth of the plaintiff’s allegations, and no evidence respecting matters and no 
discussion of questions of fact shall be allowed.  This Court had occasion to 
restate the general law as espoused in Pioneer Plastic Containers Ltd V 
Commissioner of Customs & Excise (supra) and a plethora of cases. In 
Joof v A.M.R.C. & Anor (1995/96) GR 300, this Court explained the 
procedure and requirement of an application under Order XVII Rules I, II and 
III Schedule II of the Rules of the High Court as follows:- 
 

“It is convenient to start my appreciation of the able and 
illuminating arguments on both sides by considering the 
last point, namely whether it was open to the learned trial 
judge to consider an award of damages.  To do so it is once 
again necessary to refer to Order XVII (supra). The essential 
constituent elements of rule 1 of that Order are:- 

  
(1) the defendant should conceive that he has an 

impregnable legal or equitable defence to the plaintiff’s 
action: 

(2) the plaintiff is not entitled to any remedy even if his 
allegations against the defendant are admitted or are 
proved to be valid; 

(3) the defendant may raise his defence by motion and apply 
for the dismissal of the plaintiff’s action; 

(4) the defendant is not required to answer any question 
upon facts raised in the action. 
Rule 2 buttresses the first rule.  It states that where a 
defendant brings up a motion    under rule 1, he shall be 
presumed to have admitted the truth of the plaintiff’s 
allegations.  In the event, no evidence respecting the facts 
alleged and no discussion on questions of fact shall be 
allowed.  Quite clearly, rule 2 precludes a trial of the 
issues in the plaintiff’s action. 
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Rule 3 crowns it all.  It provides in effect that there are two 
alternative courses open to the court upon a motion 
brought under rule 1 of the order.  It shall, not having heard 
evidence or evaluated the facts raised in the plaintiff’s 
action, either dismiss the plaintiff’s suit, or order the 
defendant to plead in defence. 
 
It is therefore obvious that the dismissal envisioned by rule 
3 is a dismissal where the issues are not determined.  That 
being so, no question of awarding damages arises for 
consideration.  This is my view notwithstanding the 
postulation contained in rule 2 that the defendant shall be 
deemed to have admitted the truth of the plaintiff’s 
allegations.  The presumption is solely for the purpose of 
an application under rule 1, not for any other purpose.  It 
should be underscored also that in this kind of proceeding 
there is a further presumption that even if the defendant 
were to admit the allegations or even if such allegations 
were to be evidentially established, the plaintiff would not 
be entitled to any decree” 

 
In this case, the plaintiff sued AMRC seeking to set aside the sale of his 
mortgaged property.  AMRC without filing a defence thereto, applied for a 
dismissal of the suit on grounds of law under Order XVII Rules 1, 2 and 3 of 
the High Court Rules.  Both sides relied solely on the statement of claim in 
the hearing of the application in accordance with Order XVII Rules 1, 2 and 
3.  The High Court dismissed the action and held that the only relief available 
to the plaintiff was in damages.  The plaintiff appealed on the ground that 
since the trial court had held that the plaintiff’s remedy lay in damages, then 
the Court should not have dismissed the case but should have considered the 
plaintiff’s entitlement to damages.  The plaintiff prayed that the matter be 
remitted to the trial Judge to try the issue of the plaintiff’s entitlement to 
damages.  This Court held that the trial Judge would have had to hear 
evidence in order to determine that issue and that since he was precluded 
from doing so by Rule 2, the sole ground was bereft of merit.  In Joof’s case 
neither of the parties relied on anything outside the plaintiff’s statement of 
claim.  Neither of the parties relied on affidavit evidence in the hearing of the 
demurrer.  In our present case, having considered carefully, the affidavit in 
support of the respondent’s motion, the appellant’s affidavit in opposition, the 
arguments for and against the objection and the ruling of the Learned trial 
Judge, I do not think that the appellant can validly and competently contend 
that the Learned trial Judge is wrong to have relied on affidavit evidence and 
not on the statement of claim exclusively in deciding the objection contrary to 
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Order 17 Rules 1 and 2 of the High Court Rules.  This is because the 
appellant consented to the procedure of trial of the objection by such 
evidence.  Upon being served with the motion on notice of the 3rd respondent, 
he proceeded to file an affidavit in opposition wherein he not only totally relied 
on the evidence in the respondent’s affidavit, he elicited his own evidence and 
exhibited documents marked exhibits AB1 and AB2.   See lines 12-20 page 3 
and lines 1-20 page 4 of the records.  If he intended to object to the 
procedure adopted by the appellant in eliciting by affidavit facts not contained 
in the statement of claim as irregular, he should have promptly and without 
taking any step after service on him of the motion on notice, applied for the 
setting aside of the motion for the reason that it does not comply with Order 
17 Rules 1 and 2 of the High Court Rules.  He did not do so.  At the hearing 
of the objection on the 17th June 2003, before the commencement of 
argument of the demurer, the appellant did not object to the reliance on 
matters not in the statement of claim.  See lines 18-28 page 4 of the records.  
The 3rd respondent proceeded to argue his objection on the basis of the 
statement of claim and affidavit evidence before the Court.  Apart from merely 
drawing the trial Court’s attention to the law that no evidence is required in 
arguing a demurer the appellant said nothing more.  This was in the middle of 
address by 3rd respondent’s Counsel.  The appellant’s exact words are as 
follows:- 
 

“I want to deal with the issue of ‘demurrer’ before my 
learned friend gets deeper into his application.  He has 
stated quite clearly that he is coming under Order 17 Rules 
1 and 2 Rules of the High Court Schedule II.  Refers to 
Order 17 Rule 2 and reads.  No evidence is required here.” 

 
See lines 16-19 page 65 of the records.  He did not raise any issue about 
relying on facts outside the writ and statement of claim.  Implicit in the above 
words is that no evidence of any fact (including those in the statement of 
claim) is required here.  He did not even object to the 3rd respondent relying 
on such evidence in his address as to enable the Court rule on the objection.  
Since he merely stated as above without more, the Court had no choice than 
to note his comment as indicated in line 20 page 65 of the records.  Even if 
this comment of the appellant at this stage of the proceeding were to be 
regarded as notice of his intention to contest 3rd respondent’s reliance on the 
evidence, it will be taken as having abandoned, since throughout his address 
in reply to the argument of the objection he did not raise nor argue the issue 
any longer.  See lines 4-35 page 67 and lines 1 and 2 page 68 of the records 
of appeal. 
 
Infact the appellant turned around to heavily rely on the same affidavit 
evidence in his reply.  See lines 16-26, 29-30 pages 67 of the records of 
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proceedings.  The appellant thereby consented to the procedure adopted by 
the 3rd respondent.  A party who consents to a wrong procedure cannot be 
heard to complain subsequently of the procedure.  Such a party will be taken 
as having waived his right to complain about the wrong procedure.  See: 
Odua Investment Co. Ltd V Talabi (1997)7 SCNJ 600, Total International 
Ltd V Awogboro (1994)4 SCNJ 138, Kalu V Odili (1992)6 SCNJ 76, Nalsa 
& Team Associates V NNPC (1991)11 SCNJ 51 
 
The appellant cannot on appeal resile from a procedure he himself had 
adopted at the trial stage.  See the Nigerian Supreme Court decision on 
Ilodibia V Nigerian Cement Company Ltd (1997)7 SCNJ 77.  See also Kyn 
Kin V The State (1995/96) GR 72 at 76 held 4. 
 
Since both sides had relied on affidavit evidence in arguing for or against the 
demurer, it became obvious that the trial Court will have to rely on the said 
evidence to properly deal with the matter.  The appellant did not make an 
issue of the Court relying on evidence or going outside the statement of claim 
to determine the demurer.  The appellant did not argue that the trial Court 
should rely only on the writ of summons or statement of claim in deciding the 
objection.  It never formed part of the basis for the decision.  This argument is 
being raised here on appeal for the first time without leave of this Court.  A 
fresh issue cannot be validly and competently argued on appeal unless leave 
of the Court of Appeal is first sought for, had and obtained…. See:  Obioha & 
ors V Duru & ors (1994)10 SCNJ 48, Kosile V Falaria (1984)4 SCNJ 198, 
Oba Oyebade Lipede & ors V Sonekan & ors (1995)1SCNJ 184, Tunduk 
Engineering Ltd V MCarthur & ors (1995)4 SCNJ 240. 
 
The Courts have continued to be confronted with situations like the one in this 
case.  Both sides have put before the Court at this premature stage all the 
evidence relevant to the determination of the issue of whether this Court has 
jurisdiction to entertain this case in respect of the suitland, the subject of the 
finding and or recommendation of the Commission of Inquiry into the Assets, 
Properties, Activities and Other Related Matters of Public Officers, 
established in accordance with the Public Assets and Properties (Recovery) 
Decree No.11 of 1994 for repossession by the state, which accepted same.  
The appellant never complained that deciding the matter at that interlocutory 
stage prejudiced him in any way.  Infact the basic facts of the case were not 
in dispute.  What was contested was the legal implication of these facts.  This 
can be clearly seen in the short reply of the learned counsel for the appellant 
at lines 3-35 at page 67 and lines 1-2 page 68 of the records, wherein it is 
stated thus:-   
 

“In order to avoid confusion, I think I have to clarify certain 
matters from the outset. 
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1. A clear distinction must be made on the one hand between a 
decision, finding of fact, a recommendation of the 
Commission of Inquiry, and on the other hand, a decision or 
recommendation of the Government of the Gambia as 
expressed in a white paper. 

2. A distinction must be made on one hand between an Order, 
Ruling, Finding of fact, Seizure, Sale or alienation of 
property or penalty and on the other hand, a 
recommendation of the Commission. 
To the first distinction, there is absolutely no dispute 
whatsoever that an Order, a Ruling, etc, made by a 
Commission of Inquiry must be respected by the Court.  The 
commission’s Orders and Rulings etc, are quasi-judicial in 
nature and this have the force of law, whereas the 
recommendations of Government do not have the force of 
law.  Refers to paragraph 6 of the affidavit in support and 
reads: what they should have attached was not the 
Government white paper, but the decision of the commission 
of inquiry.  We don’t have it EXH ‘AG05’ is a purported 
extract of government white paper.  No certificate, no 
signature.  This is a narration by Government of its point of 
view of what the commission recommended and not what the 
commission wrote.  This procedure is fatal because, if you 
want to rely on an order, you must exhibit the order and not 
what the other person said about the order. 
Not only does ‘AG05’ not have legal effect, the Government 
itself has rightly said so and told the whole world by a press 
release that what they did was wrong.  There is in fact no 
question of retroactivity. 
For the second distinction, if the commission makes an 
order, it must be complied with by every person, state, 
corporate or individual, but not recommendations.  A 
recommendation gives an option.  Refers to paragraph 6 of 
the affidavit in support, we are saying that Government never 
repossessed.  Refers to the lease granted to the plaintiff and 
consent by Government.  It is because government did not 
repossess. 
Commission also recommended that a re-classification of the 
area.  If Government gives a building lease for a home, and 
then declares that piece of land TDA, there is a procedure.  
You go by way of compulsory acquisition and you pay 
compensation.  This is not the case here.  I cannot see how 
the court is barred.” 
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It would have amounted to an attitude of over restraint if the Learned Trial 
Judge had not determined the issue at that stage as presented by the parties 
for the mere arid, technical, fanciful or aesthetic reason that it is a matter that 
ordinarily should be heard at a later stage of the case.  Such a position would 
not have helped the Course of Justice.  The Courts are enjoined to adopt 
procedures that would save time and costs in cases before them.  Where the 
parties have at that early stage put the materials necessary for the 
determination of the issue that can dispose of the substantive suit before the 
Court, why should the Court not deal with it there and then?  Should it avoid 
doing so, inspite of the fact that both sides have invoked its jurisdiction to do 
so for the mere technical reason that Order 17 Rules 1 and 2 of the High 
Court prescribe that at that stage only the statement of claim should be relied 
on. Rules of Court even if mandatorily couched are not sacrosanct but 
permissive and will be applied purposively and practically to meet the justice 
of a situation.  The parties to a case or either of them can waive the 
application of a particular rule in a given situation.  The facts of this case are 
similar to those in the Nigerian case of Paul Ikwen V Union Bank of Nigeria 
Ltd (1999) NWLR 105 decided by the Court of Appeal  interpreting provisions 
impari materia with our Order 17 Rules 1 and 2 of the Rules of the High 
Court.  I am persuaded by the decision in that case that a party who had 
himself argued a demurer at the trial court on the basis of affidavit evidence 
and exhibits elicited by him and the other party cannot be heard on appeal to 
turn around and contend that the Learned trial Judge should have relied only 
on the statement of claim in deciding the demurer. Where it is convenient and 
just at an interlocutory stage for a Court to decide an issue that is capable of 
disposing of the whole case or even enable the Court grant any or all the 
reliefs claimed in the substantive case, the current judicial trend which 
emphasises substantial justice is that the Court should not hesitate to do so 
even on the basis of affidavit evidence.  See the decision of this Court in 
Camara V Vare (1997-2001) GR 50 at 55-57.  Although the facts of that case 
are totally different from that in our present case, the decision serves to 
illustrate the general principle that nothing prevents a Court in a proper case 
from disposing of the whole or part of a case on the basis of a motion.  See 
Woodford V Smith (1970) Ch.D 1091 per Megamy J at 1093 and Bailey 
(Malta) Ltd V Bailey (1963) 1 Lloyd’s Rep. 595 per Lord Denning MR 
which were relied on by this Court in Camara V Vare at 55.  In Paul Ikwen V 
UBN (supra), the trial Court on the basis of the affidavit evidence elicited by 
both parties in arguing for or against the demurer, dismissed the demurer and 
granted all the reliefs sought in the statement of claim.  According to the trial 
Court, it was convenient and just to dispose of the case, at that stage since all 
the material evidence necessary for the determination of the entire case was 
before it.  The Nigerian Court of Appeal Enugu Division upheld this position.  
In the case of Joof V AMRC, Chomba P, put the matter in proper perspective 
when he opened the lead judgement of this Court in the following words – 
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“The poser arising from this appeal and falling for 
determination is whether in a application under Order XVII, 
Rules of the Supreme Court, Schedule II, for the dismissal 
of an action, it is necessary to determine substantive 
issues raised in the action.” 

 
The Court recognised that the plaintiff had a remedy in damages, but since 
there was no evidence at that stage and the Court would have to hear 
evidence to enable it determine whether the exercise of the power of sale was 
improper or irregular as alleged and therefore the plaintiff’s entitlement to 
damages, the dismissal of the suit without more was upheld.  The Court held 
at page 307 that Order XVII Rule 2 precluded the trial Court from hearing 
evidence for the purpose of determining such or any issue. This decision 
clearly resolves the situation where there is no evidence before the Court to 
enable it resolve the issue.  It did not deal with a situation like the one 
confronting us, where the parties have put before the Court the material 
evidence necessary for the determination of the issues. If the parties in Joof’s 
case had behaved like the parties in our present case and elicited through 
their affidavits, evidence that will enable the trial Court determine the plaintiff’s 
entitlement to damages, I do not think that their Lordships would have 
disregarded such evidence having recognised that the plaintiff had a remedy 
in damages.  The Court rightly refused to try the issue of damages, because it 
required evidence to do so and there was no evidence before it.  Although 
their lordship did not answer directly and expressly the poser raised at the 
commencement of their lead judgement, it can be implied from the totality of 
their judgement particularly at page 307 that their Lordships answer is that it 
is possible in proper cases and in accordance with the justice of the situation, 
to determine substantive issues raised in an action during the hearing of an 
application under Order XVII Rules 1, 2 and 3 of the High Court. 
 
For the above reasons, I find nothing wrong with the Learned trial Judge 
referring to and relying on affidavit evidence in determining the demurer.  
Issue No.1 is hereby resolved in favour of the respondents. 
 
With respects to issues numbers 2 and 3 it was argued on behalf of the 
appellant that Exhibit AG05 (Government White Paper) not being a copy or 
certified or signed copy or not written in government letter headed paper is 
not admissible secondary evidence.  Reliance was placed on S.99, 101 (1) 
and 101(1)(e) and 113 and 116 of the Evidence Act to show that only certified 
copies of public document are admissible secondary evidence. It was also 
submitted that there is nothing to show that exhibit AG05 is genuine.  See 
paragraph 11 page 6 of appellants brief.  At paragraph 12 page 6 of the same 
brief it is further submitted that there is a wide difference in content between 
paragraph 6 of affidavit in support of 3rd respondent’s motion and Exhibit 
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AG05, thereby rendering exhibit AG05 a useless evidence.  That whereas in 
the affidavit words like “recommendation”, “repossession” and “Tourist 
Development Area” are used, exhibit AG05 on the other hand refers to words 
like “orders”, “re-entry” and “Beach land”.  That it was wrong for the trial court 
to conclude that the said paragraph 6 of the plaintiff’s affidavit in opposition 
and appellant’s Counsel submission are based upon the premise that the 
Commission merely made a recommendation and not an order or decision 
touching on the land.  At paragraphs 13 and 14 at page 7 of the appellant’s 
brief it is further submitted on the relationship between exhibits AG05 and 
AB2 that exhibit AG05 has no effect in law and exhibit AB2 only confirmed it. 
That since exhibit AG05 has no effect in law, it does not require an instrument 
with the force of law to rescinded it. Exhibit AG05 being an act of the 
executive or the cabinet, it can be rescinded by a press release which does 
not have the force of law.  That Government could not rightly rely on a 
government document which it had publicly abandoned.  The press release 
serves to withdraw the recommendation in exhibit AG05.  At paragraph 15 
pages 7-8 of the appellant brief, it is also argued that exhibit AG05 did not 
refer to the suit land. The initial lessee of the suit land covered by lease with 
serial registration No. K136/1994 is Fouad Mahmoud, with the appellant as 
the only assignee of the unexpired residue of the term therein, in lease with 
Serial No.565/99 vol.62KD of 25th December 1999.  Neither of these names 
is included amongst the names listed in exhibit AG05. That the orders, 
findings, recommendation and decision of the Commission should have been 
exhibited along with the affidavit in support of the motion and that failure to do 
so is fatal. 
 
With respect to issue No.3 it is contended on behalf of the appellant that there 
was no sufficient basis, for the invocation of the Jurisdiction of the court 
through ouster clauses and that there is nothing in the statement of claim or 
writ of summons questioning or challenging the decision or order of any 
Commission of Inquiry.  That there is no mention of a Commission in the 
statement of claim.  At paragraphs 19, 20 and 21 of appellant’s brief it is 
argued that recommendations of a Commission of Inquiry are not included in 
the list of things in respect of which these trial court’s jurisdiction is ousted by 
S.11(3) Schedule II of the 1997 Constitution, Decrees 11, 25 and 31 of 
1994.  That the suit of the plaintiff at the trial court is not questioning or 
challenging the order, decision or recommendation of a Commission of 
Inquiry.  That Government did not re-enter the suit land, on the contrary it 
consented to the assignment of the lease to the appellant on 15th December 
1999. That the suit has not challenged Government’s right to change the plots 
from residential to beach land to warrant the ouster of the Court’s jurisdiction 
to determine the issues raised by the appellant. 
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For the 3rd respondent, it is argued with respect to issue No.2 at paragraphs 
5.1-5.4 pages 6-8 of its brief that appellant’s submission on issue No.2 is a 
serious misconception of law.  That the matter has not reached the trial stage 
when a public document should be receivable in evidence or rejected as the 
case may be.  That exhibit AG05 was there merely for identification in 
compliance with S.89 of the Evidence Act.  Being exhibit that is attached to an 
affidavit, it is part of the affidavit before the Court.  That this is why in 
interlocutory applications, documents in an affidavit must not be objected to 
until the substantive action comes up for hearing.  The exhibits whether 
original or photocopies are receivable in evidence since they are attached to 
the affidavit.  The question is one of weight to be attached to such evidence 
not whether they are receivable in evidence.  Learned Counsel for 3rd 
respondent relied on the following judicial authorities for his submissions: 
Magnusson V Koiki (1993) NWLR (Pts 317) 287 at 297, Abraham V 
Olorunfumi (1991)1 NWLR (Pt 165) 53 at 58, Nwosu V Imo State 
Enviromental Sanitation Authority (1990)2 NWLR (Pt 135) 688 at 735 and 
Sol Agencies and Industrial Services Ltd V Metalum Ltd (1991)3 NWLR 
(Pt 77) 35 at 42. That S. 101(1)(e) is inapplicable in the circumstances of this 
case. It was further submitted on behalf of the 3rd respondent at pages 8-9 
that there is no difference in the words used in paragraph 6 of the affidavit in 
support of 3rd respondent’s motion and exhibit AG05.  It is mere semantics.  
“Recommendation”, “repossession” and “Tourist Development area” on one 
hand and “orders”, “re-entry” and “Beach land” are used interchangeably.   
The important message in exhibit AG05 is to the effect that the Fajara Water 
Tank Layout had been repossessed by the Government of The Gambia.  At 
paragraphs 5.6 to 5.9 page 9 it is argued that exhibit AB2 cannot and did not 
abrogate the recommendation of the Commission of Inquiry.  On issue No.3 it 
is argued on behalf of the 3rd respondent that the Honourable Court was right 
in law in declining jurisdiction over the suit. 
 
I have considered carefully the writ of summons, statement of claim, the 3rd 
respondent’s motion and affidavit in support and the 3rd respondent affidavit in 
opposition and the arguments advanced by both sides on these issues.  The 
first and most important question to be determined at this stage is whether it 
is established that the suit land is the subject of the finding, order or 
recommendations of a Commission of Inquiry established in accordance with 
a Decree of the Armed Forces Provisional Ruling Council.  The relevant 
evidence led by the 3rd respondent is contained in paragraph 6 of the affidavit 
of Abdoulie Sissohor in support of the 3rd respondent’s motion which states 
thus:- 
 

“That additionally, the Commission of Inquiry on the lands 
Administration of The Gambia, which was set up under the 
AFPRC Decree had the suitland as one of its subjects, upon 
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which it recommended the repossession of the suitland to 
the Government and the reclassification of the area of the 
suitland as Tourist Development Area, which 
recommendation was accepted by the Government by its 
white paper. Copy of the relevant part of the Government 
white paper is herewith attached and marked Exhibit AG05“ 

 
The appellant did not deny this paragraph of the said 3rd respondent’s 
affidavit.  Infact the appellant even confirmed it in paragraph 6 of his own 
affidavit in opposition at pages 55-56 of the records wherein he stated thus:- 
 

“As to paragraph 6 of the said affidavit, I have been informed by 
my said Counsel and I verily believe same to be true that the 
Commission’s Recommendations (unlike its orders) are not enforceable 
quasi judicially and that the Gambia Government itself has rightly 
announced Publicly in writing that the white paper recommendations 
relating to the commission of Inquiry are of no effect in law.  Produced 
shown to me and marked AB2 is a copy of the press release issued on 
28th November, 2002 by the office of the president through the Gambia 
Daily, a Government Newspaper.” 
 
In his address at lines 3-35 page 67 and lines 1-2 page 68 of the records, the 
Learned Counsel for appellant did not dispute the said paragraph 6 of the 
affidavit on behalf of 3rd respondent.  He again confirmed its content and 
rather proceeded to argue on the legal implication of the recommendations, 
and the white paper and the need to exhibit the order. 
 
I agree with the decision of the Learned Trial Judge at lines 33-37 page 75 
and lines 1-5 page 76 that the appellant did not controvert the above 
deposition.  Where evidence whether viva voce or in an affidavit remains 
unchallenged and uncontroverted like in our instant case, the Court has no 
choice than to regard it as establishing the facts alleged therein.  See:-
Badejo V Federal Minister of Education & ors (1996)9-10 SCNJ 51; Long-
John V Blakk & ors (1998)5 SCNJ 68 and Adesina V The commissioner 
(1996)4 SCNJ 
 
Since the fact that the suitland is the subject of recommendation by a 
Commission of Inquiry established in accordance with a Decree of the Armed 
Forces Provisional Ruling Council that it should be repossessed and 
reclassified by government as a Tourist development Area is admitted and 
confirmed by the appellant, it becomes unnecessary to adduce further 
evidence to establish this fact.  What is admitted need no further proof.  See 
Friday Kamalu & ors V Umuana & ors (1997)5 SCNJ 191. Since it is 
established that the suitland was the subject of recommendations of the 



                                                       ANTOINE BANNA V OCEAN VIEW RESORT LIMITED & ORS                             (AGIM, JCA)  

 14 

Commission of Inquiry that were accepted by Government, the necessity to 
exhibit the recommendation or order or finding or any other decision of the 
Commission of Inquiry does not arise.  If the fact is in dispute, it will require 
proof and the requirement that the applicant exhibit the certified true copy or 
the original copy of the finding, order, recommendation or other decision 
would become mandatory. Since the point is established and settled, the 
necessity for further proof is obviated. 
 
The said admission of paragraph 6 of Abdoulie Sissohor’s affidavit in 
support of the motion of the 3rd respondent renders unnecessary and 
irrelevant the argument of learned Counsel for the appellant under issue 
No.2.  The said paragraph 6 of Abdoulie Sissohor’s affidavit state that the 
Commission of Inquiry recommendation that Government repossess and 
reclassify the suitland as a tourist development area was accepted by 
Government.  This fact like I had held earlier was admitted by the appellant 
and therefore proven.  Exhibit AG05 merely confirms what is already 
admitted.  So that even if it is disregarded, the fact that government accepted 
the recommendation in a white paper remain established.  Since a 
Commission of Inquiry established in accordance with a Decree of the 
AFPRC had recommended the repossession and reclassification of the 
suitland as a Tourism Development area (beach land) by the Government, 
was the Learned Trial Judge not right in declining jurisdiction to entertain and 
determine the claims in Civil Suit No.225/2003 on the basis of S. 11(3) of the 
Schedule II of the 1997 Constitution and Decrees Nos. 11 and 25 of 1994? 
 
The argument of Learned Counsel for the appellant that a recommendation 
by the Commission of Inquiry is not one of the things contemplated by SS.11 
(3) Schedule II of the Constitution.  According to him the things contemplated 
by that provision and in respect of which the jurisdiction of a Court is ousted 
are listed therein and “recommendation” is not one of them.  I do not think that 
this argument is correct in law having regard to the clear, unambiguous and 
express wordings of S.11 (3) of Schedule II of the Constitution.  The things 
listed therein are “order, ruling, finding of fact, seizure, sale or alienation of 
property or penalty imposed or thing done by or carried out under the 
authority of any Commission of Inquiry”.  It is beyond dispute that although 
the word “recommendation” is not expressly mentioned therein, it is a thing 
done by the Commission.  The repossession and reclassification of the 
suitland by the government is a thing done or carried out under the authority 
of the Commission of Inquiry.  S.11 (3) of Schedule II of the 1997 constitution 
applies to the recommendation of a Commission of Inquiry. 
 
I agree with the submissions of Learned Counsel for the appellant that the 
claims as expressed and couched on the writ of summons and statement of 
claim do not include any claim questioning the recommendation or order of 
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the Commission of Inquiry or the repossession and reclassification of the 
suitland by Government.  But the jurisdiction of a Court is not determined by 
the expressed claims only.  It can also be determined by primary matters not 
expressed in the statement of claim, upon which the jurisdictions of the Court 
to entertain and determine the expressed claims depend.  If the Court lacks 
jurisdiction to entertain these matters, then it certainly will not have the 
jurisdiction to entertain the claims expressed on the writ.  Ordinarily such 
matters arise from the statement of defence or during trial from the evidence 
elicited in Court.  In our present case like in many other cases, these matters 
have been placed before this Court at this stage of the case.  Both sides have 
joined issues on the matters by evidence and counter-evidence, arguments 
and counter-arguments, thereby inviting the Court to resolve the question at 
this stage.  The issue of jurisdiction can be raised at any stage of a case and 
once raised must be determined before any further step is taken.  See 
unreported decision of this Court in Abdul Fattah Othman V Attorney 
General delivered in MSC Appeal No.5/2005 on 20th March 2006. So the 
trial Court could not have disregarded the affidavit evidence and the resulting 
issue of its lack of jurisdiction to entertain the expressed claims.   
 
In Nwafia V Ububa (1966) All NLR 75 at 77-78.  (Nigeria Supreme Court) 
the claim expressed in the statement of claim is for a declaration that the 
plaintiff is entitled to possession and occupation of a family house.  The High 
Court in which the matter was filed had jurisdiction to entertain and determine 
the claim.  From the state of pleadings and evidence it became obvious that it 
was common ground that by native law and custom the right to possession of 
the family house was vested in the eldest son (Okpala) of the family and that 
must be traced through the male line of descent.  A dispute arose as to who 
was the eldest son to inherit.  This issue was exclusively within the jurisdiction 
of customary Courts.  The court held that the issue whether the plaintiff was 
the eldest male child in the line of descent was one of fundamental issue that 
must be decided so as to determine the right to possession of the family 
house.  Although that fundamental issue is not expressed in the claim, the 
High Court must have jurisdiction to decide it before it can competently 
entertain the claim before it.  Since the issue of family status and inheritance 
is outside the Court’s    jurisdiction, afortiori, it will lack jurisdiction to entertain 
the claim in the statement of claim. See also:- Alhaji Umaru Abba Tukur V 
Government of Gongola State (1997) All NLR 575 held 6 and Western 
Steel Works Ltd & ors V Iron Steel workers Union of Nigeria & ors 
(1987)2 SCNJ 1 
 
It is clear from the claims in the statement of claim and the affidavit evidence, 
that the determination of the claim will depend on the issue of the 
recommendation of the Commission of Inquiry that Government repossess 
and reclassify the suit land from residential land to beach land.  It is obvious 



                                                       ANTOINE BANNA V OCEAN VIEW RESORT LIMITED & ORS                             (AGIM, JCA)  

 16 

that the appellant’s claim has the effect of questioning the recommendation of 
the Commission of Inquiry and the repossession and reclassification of the 
suit land.  In determining that claim, the recommendation and repossession 
will be questioned.  There is no way this can be avoided.  This can be seen 
from the arguments of Learned Counsel for the appellant who came out 
clearly to question same.  At paragraphs 13 and 14 page 7 of the appellant’s 
brief he argued that the recommendations, repossession and classification no 
longer have any force of law in that they were cancelled by a Government 
Press Release of 28th November 2002 indicating that Cabinet has declared 
the recommendations and any white paper deriving therefrom as void.  The 
appellant exhibited it as exhibit AB2.  At paragraph 22 page 10 of his brief he 
argued that Government never re-entered the suitland and on the contrary 
consented to the assignment of the unexpired residue of lease with serial 
No.K136/94 to the appellant on 15th December 1999.  In his address in reply 
at the Trial Court Learned Counsel for the appellant challenged the procedure 
for the repossession and reclassification of the suit land by government.  He 
stated thus:- 
 

“Commission also recommended a reclassification of the 
area.  Government gives a building lease for a home, and 
then declares that piece of land TDA, there is a procedure.  
You go by way of compulsory acquisition and you pay 
compensation.  This is not the case here.  I cannot see 
how the Court is barred, for these reasons, the motion 
should be dismissed with cost.”  

 
Since this claim necessarily requires a determination of the question of 
repossession and reclassification of the suit land pursuant to the 
recommendation of the Commission of Inquiry, it follows therefore that since 
the Court does not have the jurisdiction to determine the question of 
repossession and reclassification by Government, then it cannot have 
jurisdiction to determine the claim.  S.11 (3) Schedule II of the 1997 
Constitution of The Gambia and SS.15 (a) of Decree No.25 of 1994 oust the 
jurisdiction of Court to question or reverse in any way anything done by or 
under the authority of any Commission of Inquiry. 
 
The recommendation that Government repossess and reclassify the Fajara 
Water Tank layout from residential to beach land (TDA) and the repossession 
and reclassification by Government are things done under the authority of the 
Commission of Inquiry. Lease of a portion of the land which includes the Suit 
land to the 1st respondent under lease of 3rd June 2002 (exhibit AG06) and 
the construction of a Hotel thereon by 1st and 2nd respondents with consent of 
Government flow from the repossession and reclassification.  There is no way 
the claim of the plaintiff can be determined without determining the issue of 
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this recommendation.  Since it lacks jurisdiction to determine the later, then it 
cannot entertain the claim.  The Learned Trial Judge was right in declining 
jurisdiction to entertain the suit. 

 
The argument that in Exhibit AB2, the press release of 28th November 2002, 
Cabinet has declared “the white paper and the recommendations in 
respect of the Commission of Inquiry as null and void” is not correct in 
law.  The alleged declaration which the appellant heavily relied on is 
unconstitutional in that it violates SS.11 (3) of Schedule II of the Constitution 
which stipulate that a “thing done by or carried out under the authority of 
the Commission of Inquiry shall not be questioned or reversed by any 
Court or other authority under this constitution or any other law”. I hold 
that Government or Cabinet is such “other authority”.  I therefore hereby 
declare the said Press Release of 28th November 2002 (exhibit AB2 herein) 
as illegal, null and void. For the above reasons, I resolve issues Nos. 1 and 3 
in favour of the respondents. 
 
On the whole this appeal fails and is hereby dismissed.  I assess and award 
cost in the sum of D10, 000.00 in favour of the 3rd respondent. 
       
 
 
 Yamoa, JCA: I agree    
 
 
 Yeboah, JCA: I agree    
 
 

Appeal dismissed 



EDWARD GRAHAM V LUCY MENSAH                                       

 18 

EDWARD GRAHAM 
 

V 
 

 LUCY MENSAH 
 

COURT OF APPEAL OF THE GAMBIA 
                                     

CA. 29/2000 
  
Emmanuel Akomaye Agim, JCA, Ag. President – (Presided and Read the 

lead Judgment) 
Madubochi Azubuike Paul, Ag. JCA                                      
Mabel Maame Yamoa, Ag. JCA                                                  

Wednesday, 20TH JULY 2006 
 
ACTION – Competence of an action – Attitude of court. 
 
APPEAL – Notice of Appeal – Nature of 
 
APPEAL – Ground of Appeal – Effect 
 
COURT – Attitude of court to incompetent action – What steps to adopt. 
 
COURT –    Attitude to party relying on fraudulent act.   
 
COURT – Treatment of Notice of Appeal – Court powers on such. 
 
JUDGMENT–What amounts to final or Interlocutory Judgment. 
 
JURISDICTION – Original Jurisdiction of Court – Effect thereof. 
 
INTERPRETATION OF STATUTE – Interpreting a Section in a Statute – 

Court guiding Principle. 
 
LAND LAW – Contract for sale of land – Whether registration is compulsory. 
 
PRACTICE AND PROCEDURE – What party needs do in filing Notice of 

appeal. 
STATUTES – A section of the statutes – How interpreted. 
 
WORDS & PHRASES – Land to be affected” – Meaning of. 
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WORDS & PHRASES  – EX  MALA  DOLO  NON  AURITUR  ACTIO –  
Meaning of. 

 
ISSUE: 

(1) Whether or not the trial Court was right to hold that a judgment setting 
aside a deed of gift for undue influence and ordering sharing of rents is 
not a Judgment affecting land and thereby affected by Section 12(1) of 
the land (Registration of Deeds) Act CAP 57: of Laws of the Gambia 
1990. 

 
FACTS: Lucy Mensah, aged 83 years at all material times, a retired school 
teacher whose sole source of earning income was her pension. She came to 
know one Edward Graham, (the appellant in this case) who had no 
relationship of affinity or Consanguinity with her except being member of 
Jehovah witness organisation. 
 Lucy Mensah (The Respondent) who was childless regarded and treated the 
appellant as her son, holding him in the highest esteem of trust and 
confidence. This motherly affection was well known to the appellant and who 
had contrived a grant design to exploit the situation.  
 
The appellant decided the Respondent to execute a deed of an outright gift to 
him, an uncompleted building, and the only earthly property of Lucy Mensah. 
The appellant false statement to the Respondent was that a temporary 
transfer of the property would be necessary to obtain a loan from his 
employer to enable him complete the building and rents accrued there from 
would be shared equally between him and Lucy Mensah and that there would 
be a reversion of the property after the repayment of the loan. Whereas, the 
actual plan contrary to Edward’s intention was the transfer of the Respondent 
property by way of an outright gift to himself. To achieve this plan, a Deed of 
gift prepared by a lawyer engaged by Edward. Lucy Mensah (The 
Respondent) was made to execute the Deed in the lawyer’s office in the 
presence of Edward’s mother who acted as Lucy’s witness and other friends 
of the appellant. 
 
When Lucy made enquiries about the loan repayment and no positive 
response was received from Edward, she demand a return of her property but 
all effort in that direction failed and it was discovered by the lawyer Lucy 
engaged to study the document that actually an outright gift to Edward was 
effected by Lucy and not what she was made to believe was executed was 
what she executed in the deed. 
 
Lucy Mensah commenced an action  at the high court claiming for recovery of 
the sum of D248.570.00 being the value of the property of alternatively an 
order setting aside the Deed; an order that rents accruing from the property 
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be shared equally between the Defendant and plaintiff and their successors in 
title; Damages for fraud and interest thereon. 
 
In his considered Ruling, the learned trial judge held that the appellant had 
failed to prove the presumption that the gift was made under undue influence. 
The court consequently gave judgment against the appellant. 
 
Being dissatisfied with the ruling of the trial court, the appellant appealed 
against it to the court of appeal which dismissed the appellant’s application. 
The appellant further appealed to the Supreme Court. Whilst the appeal is 
pending at the Supreme Court, the appellant filed a Writ of Summons 
Challenging the high court decision seeking the court to declare it as void for 
non Registration pursuant to S.12(1) of the Land (Registration of Deeds) Act 
Cap 57:01 laws of the Gambia 1990. 
 
In his considered Ruling, the learned trial Judge held that section 12(1) of the 
land (Registration of Deeds) Act Cap 57:01 laws of the Gambia, 1990 does 
not apply to the Judgement setting aside a deed of gift for undue influence. 
The appellant dissatisfied with this ruling, now appealed to this court. 
 
In determining the appeal the court of Appeal called the parties to address it 
on the following questions:- 

(1) Does S.12 of the land (registration of Deeds) Act Cap 57, Laws of 
The Gambia do away with the doctrines of equity pertaining to fraud 
and undue influence? 

(2) Can a party to fraud or undue influence plead his wrong to set 
aside a judgment? 

 
HELD: (Unanimously dismissing the appeal) 
1. On need to first resolve issue of lact of jurisdiction or 

competency of an action 
If there is a feature in a case that deprives the court of jurisdiction to 
entertain it or renders it incompetent, why ignore it and proceed on a 
voyage that may end up a futile exercise with attendant waste of time 
and expense. [Antoine Banna v Oceon View Resort Lts ors 
(unreported judgment of this Court of Appeal No.18/2003), Abdul Fatah 
Othman v A.G [unreported descission in MISC. Appeal No5/2005 
referred to] p 31. 

 
2. On competence of appeal 
 To be resolved first before going any further with the appeal. P.33 
 
3. On power of court to suo moto raise competence of appeal 
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Rule 12 GCA Rules gives the court of appeal power to suo mot strike 
out grounds of appeal even if the respondents did not challenge them. 
P 37 

 
4. On reliance on general ground of appeal to attack specific 

findings or decisions 
The appellant cannot rely on a general ground to attack the trial court’s 
decisions on specific points of law. P.34 

 
5. On argument against finding of fact in respect of which there is 

no ground of appeal 
The appellant cannot competently argue against of specific finding, 
holding or decision not raised in ground of appeal. 
 

6. On Treatment of decisions or findings not appealed against 
       They remain valid and binding. 
 
7. On why notice of appeal must contain grounds of appeal 

(i) The requirement that a notice gapped should contain grounds of 
appeal touches on the fair hearing rule of audi atteram patem It 
is aimed at giving the respondent adequate notice of the issues 
in controversy. P. 36 

 
(ii) The absence of a ground of appeal on an issue is also a 

jurisdictional issue. It robs the trial court of jurisdiction to 
determine such issues or hear the appellant on such issue. P.36 

 
8. On competence of groundless notice of appeal 

A notice of appeal without grounds violates Rules 12(i) and (2) of the 
GCA Rules and is therefore incompetent. Pp. 36-37 

 
9. On the need for ground of appeal to be specific, clear and not 

general 
A ground of appeal must be specific, clear and not general except for 
the ommibus ground. P.36 

 
10. On academic exercise 
 Court not to engage in academic exercise. P.37 
 
11. On how to determine if a land is effected by a judgement under 

S.12(i) of Cap. 57 
The question whether the question whether a judgment, directly or 
merely incidentally touches on land is in my opinion one of fact which a 
Court has to be determine having regard to the claim before it and the 
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facts of the case. This makes it impossible for the existence of a 
generalised standard of classification. P.38 

 
12. On the principles underlying the ascertainment of the meaning of 

a statute 
In doing so, it is assumed as a matter of common sense that the 
legislature uses the right words to express its intention, is reasonable 
and consistent and legislates with a practical object in mind. In the 
exercise of their interpretative jurisdiction, Courts strive to adopt a 
meaning that the words of the statute can fairly bear and which yields a 
practicable result with due regard to the object of the statute.  The 
ultimate air is to arrive at a meaning which achieves harmony with the 
other provisions of the statute and is consistent with relevant 
provisions in other statutes.  So, clear and unambiguous provisions of 
a statute must be applied in such a manner as to satisfy these basic 
assumptions and ensure that justice is done at the end.  

 
13. On which approach to adopt in applying clear and unambiguous 

provisions of a statute 
(i) In dealing with the question of which approach to adopt in 

applying clear and unambiguous provisions of a statute, two 
competing approaches have emerged, the first approach known 
variously as literal, intentional, strict constructional or 
conservative approach is that the Court should apply provisions 
in their literal and ordinary sense without altering, adding or 
ignoring them; or treating any part as surplusage.  This 
approach is based on the assumption that the legislature uses 
the right words to express its intention.  So the Court must 
strictly adhere to the text of the statutory provision and take 
account of all its words as they stand irrespective of the result 
there from. 

 
(ii) The second approach is to test the application of such clear and 

unambiguous provisions in the light of its consequences to see 
what kind of result it produces.  If the literal meaning produces a 
workable result, then it is the correct meaning.  If such a 
meaning is not reasonably workable or runs counter to the 
object of the statute or produces a futility then it is wrong 

 
14. On the effect of a literal application of S. 12(i) of Land Registration 

of Deeds Act 
A literal application of the S.12 (1) in the peculiar circumstances of this 
case, would produce consequences that not only run counter to its 
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object, but will also be unreasonable, unconstitutional, unconscionable, 
unworkable and encourage fraud.   

 
15. On the need to interprete a statutory provision by a reference to 

other statutes 
The statutes of a state on any subject area should be read together as 
a single code. P. 45 

 
16. On the desirability of hearing parties when court raises issue suo 

moto 
The practice of hearing both parties is more desirable and in keeping 
with the provisions of S. 24(i)(b) of the Constitution. P.49 

 
17. On the nature and function of rules of interpretation 

Rules of statutory interpretation aid and define approaches of statutory 
interpretation to give effect to the object of a statute… These rules 
form part of adjectival or procedural law. P. 49 

 
18. On the application of equitable doctrine of ex turpi to statutes of 

limitation 
 The courts have not 

The question whether the equitable principle of ex mala dolo non 
auritur actio can operate in a case to preclude a party from invoking a 
statute limiting the time to file action is one of fact to be decided by a 
Court in the exercise of its equitable jurisdiction on the peculiar facts of 
each case.  The Courts have not hesitated in applying this equitable 
principle to perclued a party from invoking a statute of limitation in 
appropriate cases. 

 
19. On the application of equitable doctrine of ex turpi to registration 

of deeds and other documents relating to land 
In the area of registration of deeds and any document relating to land, 
the courts have applied this equitable principle stuidly. P. 51 

 
20. On whether registration of a judgement affecting land is a step in 

execution of the judgement 
Any step towards giving effect to that judgment amounts to executing 
the judgment.  Registration is certainly a step towards realising such 
judgment.  So that, granting that such judgment is registrable, the 
respondent is not expected to take steps to register it in the face of the 
pending motion for stay of execution.  That certainly will prejudice the 
application for stay of execution.   
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21. On whether a party who has applied for a stay of execution of a 
judgement affecting land can complain that it has not be 
registered 
Having applied to restrain the realisation of the judgment he cannot be 
heard to complain that the respondent has not taken steps to realise 
the judgment. He cannot tie the hands of the respondent and then turn 
around to invoke S.12 (1) of Cap.57:01 against the judgment for non-
registration.  In the light of the pending motion for stay of execution of 
the judgment, Civil Suit No.220/99 is unwarranted, an abuse of legal 
process and serves no useful purpose. 

 
22. On Incompetent ground of appeal 

It is incompetent and Unarguable. [Haro Company Ltd & ors V 
Ousman Jallow (unreported Appeal No 3/2003; Udom V Micheletti & 
Sons Ltd (1997) 7 SCN 447 referred to] p.2. 

            
23.   On the application of the principal of ex turpi cause non aritur 

actio 
It is the general principle of law of hallowed antiquity, accepted in all 
jurisdictions that a court should not allow a party to a case before it 
benefit from his own unconscionable, immoral, dishonest, fraudulent 
and illegal conduct. A court will not allow a person to keep an 
advantage obtained by dishonest means. Such a person cannot be 
allowed to invoke a statute in a situation that will enable him to keep 
the advantage or continue to benefit from his dishonesty. This 
equitable concept is expressed in Latin maxim as Ex-mala dolo non 
auritur actio  

 
24.    on the effect of Notice of Appeal which discloses no ground or 

grounds of Appeal 
A notice of appeal without grounds violates Rule 12(1) Gambian Court 
of Appeal Rules and is therefore incompetent.  
 

25. On the meaning and effect of S.12 (1) of the land (Registration of 
Deeds) Cap 57 Laws of The Gambia – “Land to be affected” by a 
Judgment  
The mere fact that a Judgment has some relationship with a land does 
not make that land one affected by the Judgment under S.12 (1) of 
Cap 57.01. 
Two categories of judgment have emerged:- 

a. Those that directly determine right, title or interest in or over 
land. Examples are judgments declaring title, an order of 
possession and judgment enforcing any contract, obligation or 
liability on land. It is the land the subject of this kind of judgment 
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that constitute “Land to be affected: [Bakary Sankareh & Anor v 
Mai Sankareh & Ors in Agnew v Usher (1884) 14 QBD 78 at 80; 
Strouds Judicial Dictionary, 3rd Edition referred to] p.37. 

b. Judgments merely incidentally affecting land. Examples of such 
Judgments include those setting aside a deed of gifts, ordering 
or determining sharing of rents or ordering payment of rent. The 
trial court relying on [Kaye v Sougherland 20 QBD 147; Tassell 
v Hallen (1892) 1 QB 321 at 323, Saikou Bah v Ousman Jallow 
& Anor (unreported in suit No 231/91 B. No26, highlighted this 
categorisation.  
 
Per Agim, J.C.A at P. 37 
“Judgments that fall in the first group are held to be the 
ones contemplated under S.12 (1) of Cap 57:01 and are 
therefore regarded as mandatorily registrable hereunder. 
The said provision does not apply to those in the second 
group. The question whether a judgment, directly or merely 
incidentally touches on land is in my opinion one of fact 
which a court has to determine having regard to the claim 
before it and the fact of the case. This makes it impossible 
for the existence of a generalised standard of 
classification.”  
 

26. On S.12 Land (Registration of Deeds) Act Cap.57:01 
A literal application of S.12(1) will produce results contrary to and 
inconsistent with S.54 of the Evidence Act 1994, which makes every 
judgment conclusive proof as against the parties and privies of facts 
directly in issue in the case and actually decided by the court. It will 
violate chapter VI, VII and VIII of the constitution which create the 
separation of powers. 

 
 
   27. On literal application of S.12 (1) (Registration of Deeds) Act Cap 

57:01 
   It invalidates a judicially ascertain title of the land. If the land 

Registration of Deeds is meant to ascertain and identify title to land, 
then the legislature could not have intended that the failure to register 
a judgment would defeat a title determined there under. Such a result 
will undermine the underlying objective of the Act. See the comments 
of the Law Reform Commission in their report at pages 31 – 32. 
  

“However, the approach to the problem of land registration 
as encapsulated in S.12 defeats the prime objective of 
identifying ownership.  If the failure to register a judgment 
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should mean the defeat of a title then the whole process of 
ascertaining ownership is under-mined. Ownership in 
respect of that particular parcel of land remains 
undetermined.  Why should a failure to register a court 
decision, confirming ones ownership of land, negate a 
hallowed judgment.  As we understand it, parties claiming 
title are given every opportunity to prove their assertion of 
ownership in court.  Important principles of law apply after 
the exercise of proving title is undertaken in court; Res 
Judicata and Estoppel, among others.  
The need to comply with S.12, in our view, is a mere 
administrative requirement which should help in the 
compilation of an authentic register of land titles.  A failure 
to comply with S.12 should have the effect of postponing 
the utilization and effectiveness of the judgment until 
registration is complied with, and not to negate the validity 
of the judgment or render it void. The section as it stands, 
creates more mischief than solutions to Land Registration.  
It indeed offers opportunity to transform a genuine exercise 
of ascertaining title, into an instrument of fraud. “ 

 
28.  On sending a case for re-hearing de novo:      

A case can only be sent for re-hearing denovo to a court which is 
competent to hear the dispute in its original Jurisdiction. [Ariyo v Ogele 
[1968] 1 All NLR 6, Mabera v Obi (1972) part 2, 1 All NLR 336 
referred to] p. 45. 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             
The Gambian cases referred to in judgment: 
Abdul Fatah Othman V Attorney General Misc App. No.5/2005 
Antoinne Banna V Ocean View Resort Ltd 
Edward Graham V Lucy Mensah Civil Appeal No.228/99 
Harding V Harding (1997-2001) GR 134 
Haro Company Ltd & ors V Ousman Jallow, Civil Appeal No.3/2003 
IEC V Attorney General (1997-2001) GR 630 
Saikou Bah V Ousman Jallow Civil Appeal No.231/91 B No.26 
Sankareh V Sankareh 
 
Foreign cases referred to in the judgment: 
Adekeye v Akim-Olugbade (1987)6 SCNJ 127 
Agnew V Usher (1884-85)14 QBD 78 at 80 
Akaighe V Idama (1964)1 ALL NLR 6 
Akeredolu V Akinremi (1986) 4 SC 325 
Appraiser V Nigerian Railway Corporation (1964)1 ALL NLR 63 
Arigo V Ogele (1968) ALL NLR 6
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Carter V Bradbeer (1975)3 ALL ER 158 
DPP V Mollison (No.2) 4 CHRLD 418 held 1-3 
Halaby V Halaby (1951)13 WACA 170 
Iyayi V Eyigebe (1987)3 NWLR 523 at 528 
Karmins Ballroom Co Ltd v Zenith Investment (Torquay) Ltd (1971) A.C. 850 
Kaye v Sougherland 20 QBD 147 at 149 
Mabera V Obi (1972)2 ALL NLR 336 
Mcfoy V UAC 
Midland Bank Trust Co. Ltd & Anor v Green & ors (1979) ALL ER 28 
Nothman V Barret London Borough Council (1978) 1 WLR 220 
Olusanya v Olusanya (1883)3 SC 4 
Seaford Court Estates ltd v Asher (1949)2 QB 481 at 488 
Stock V Frank Jones (TIPTO) (1978)1 WLR 231 at 234 
Tassel V Hallen (1892)1 QBD 321 at 323 
Udon V Micheletti & son Ltd. (1997)7 SCNJ 447 
 
The Gambian Statutes referred to in the judgment: 
Constitution of the Gambia 1997  
Ss. 24(1)(b), 43(3), 120(2), 124 and 137 
 
The Foreign Statutes referred to in the judgment: 
Customary Courts Law of Western Nigeria; S.53 
English Land Charges Act 1925; S.13 (2) 
Land (Registration of Deeds) Act Cap 57:01 
 
The Gambian Rules of Court referred to in the judgment: 
Gambia Court of Appeal Rules Cap 6:01,  
Rule 12 (1), (3), (4) and (5) 
High Court Rules  
Order 16 Rules 1 and 2. 
 
 
Counsel: 
I. D. Drameh Esq. for the Appellant 
B. Carrol Esq. for the Respondent 
 

 
AGIM, J.C.A. (Delivering the lead judgment): Lucy Mensah aged 83 years 
was at all material times to the facts which gave rise to this appeal, a retired 
school teacher whose sole source of earning income was her pension.  In 
1979, she came to know one Edward Graham who had no relationship of 
affinity or consanguinity with her except bent or any other blood relationship, 
save that both were members of a Christian religion denomination called the 
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members of Jehovah Witness Organisation.  The relationship between the 
two became so close that, Lucy Mensah, who was childless, regarded and 
treated Edward as her son, holding him in the highest esteem of trust and 
confidence.  This was common knowledge in the Jehovah Community to 
which both belonged. 
 
Knowing fully well the motherly affection Lucy Mensah had for him and the 
trust and confidence she had reposed in him, Edward contrived a grand 
design to deceive Lucy Mensah into executing a deed of an outright gift of her 
only earthly possession to him under the false pretence that it was being 
temporarily transferred to Edward with a reversion to her, to enable him use it 
to obtain a loan. It is a building she could not complete due to lack of finance. 
Edward approached her with a proposal that she should allow him complete 
the said house, and give it out on lease.  He promised that the rents that will 
accrue from the said lease will be shared between the two of them. He told 
Lucy Mensah that he was due for a loan from his employer, Social Security 
and Housing Finance Corporation and would use same to carry out the 
completion of the building.  Lucy Mensah agreed to the proposal. Edward 
informed her that it was necessary for the lease of the said property to be 
made in his name to enable him obtain the loan. Lucy understood this to 
mean that the property will be temporarily transferred to Edward, after the 
loan was secured and the house completed, it will revert to her.  
Consequently, she executed a document presented to her by Edward, which 
later turned out to be an outright gift of the entire property to Edward contrary 
to what she was told. Lucy Mensah was not present when the document was 
prepared.  Edward engaged a lawyer to prepare the document. The execution 
of the deed by Edward took place in the lawyers office. The witnesses to the 
deed were Edward’s mother and his friends. When the document was 
subsequently presented to Lucy Mensah to execute, she was not represented 
by a lawyer.  Non of her sisters or relative was invited to witness the 
execution. Edward’s mother signed as Lucy’s witness. The execution of the 
document was shrouded in secrecy and carried out with haste. 
 
Subsequently, when Lucy Mensah felt the need to inquire from Edward if the 
loan had been repaid.  Edward answered in the negative. Sensing that all was 
not right, she demanded a return of her property. When her demand received 
no favourable response, she briefed a solicitor, who studied the document 
and observed to the greatest disappointment of Lucy Mensah, that the 
document was an outright gift of the property to Edward and not what she 
was told by Edward that it is.  It then dawned on her that she had been duped 
by Edward, who at that critical time had left the Jehovah Witness 
organisation. 
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Lucy commenced Civil Suit No.228/99 at the Gambia High Court claiming for 
the recovery of the sum of D248,570.00 being the value of the property that 
was fraudulently acquired by the defendant.  In the alternative she claimed 
for:- 
 

(a) An order setting aside the Deed of Gift in this suit. 
(b) An order that the rents accruing from the property that is the 

subject matter of this suit be shared equally between the 
defendant and the plaintiff and their successors in title. 

(c) Damages for fraud. 
(d) Interest. 

 
The Learned trial Judge found as a fact that the plaintiff (donor) had an 
imperfect knowledge of the nature and effect of the document (deed of gift) 
she executed. The Learned trial Judge also held that since there existed a 
relationship of trust and confidence between the plaintiff and defendant, the 
defendant had a duty in law to justify the inexplicably valuable and large gift of 
a house in a prime commercial area to him. In the absence of such 
explanation the learned trial Judge rightly presume that the gift was made 
under undue influence. This presumption could have been rebutted if the 
defendant had proved full, free and informed thought and knowledge of the 
plaintiff.  He failed to do so.   
 
On the 5th of July, 1999, the trial Court gave judgment against the defendant 
in the following terms:- 
 

1. The plaintiff’s claim succeeds. 
2. The Deed of Gift made by the plaintiff in favour of the defendant, 

dated 13th December, 1987 is hereby set aside. 
3. The defendant shall deliver up to the plaintiff, lease with serial 

Registration No. K145/1987 dated 25th August, 1987. 
4. The rent proceeds accruing from plaintiff’s property situate along 

Kairaba Avenue from 1993, when the erection of shops in the 
property were completed, shall be shared equally between the 
plaintiff and the defendant and their successors in title. 

5. The sharing of the rent proceeds shall be after the deduction of 
established expenditures on the repayment of the loan and any 
charges on plaintiff’s property. 

 
Dissatisfied with this decision, the defendant on the 14th July 1999, filed a 
notice of appeal to this Court. The resulting Civil Appeal No.36/99 was 
dismissed by this Court on 28th January, 2004.  A further appeal to the 
Supreme Court is still pending. 
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Whilst Civil Appeal No.36/99 was pending, on the 18th of November 1999, 
Edward filed a writ of summons which was issued on 29th November 1999. 
Commencing Civil Suit No.220/99, wherein the defendant challenged the said 
judgment of 5th November 1999 as void for non registration pursuant to S.12 
(1) of the Land (Registration of Deeds) Act Cap.57:01 Laws of The Gambia 
1990.  This new suit Edward, as plaintiff, claimed as follows against Lucy 
Mensah as defendant:- 
 

(a) A declaration that the judgment delivered by the High Court on 
the 5th day of July 1999 between the defendant herein and the 
plaintiff herein is void, on account of the said judgment not 
having been registered pursuant to Section 12(1) of the Land 
(Registration of Deeds) Act Cap.57:01; 

(b) An order that the defendant be restrained by herself, her 
servants, agents, privies or otherwise howsoever from taking 
any steps, pursuant to or under the authority of the said 
judgment or executing the said judgment in any way. 

(c) Such further or other orders as this Court may deem fit. 
 
This matter was tried by Ihekire J (as he then was), the same Judge that tried 
Civil Suit No.228/94 and rendered the judgment of 5th July 1999.  The 
Learned trial Judge on 24th July 2000 rendered the judgment of that Court 
and held that a judgment setting aside a deed of gift for undue influence and 
ordering sharing of rents is not a judgment affecting land and so S.12 (1) of 
the Land (Registration of Deeds) Act does not apply to the judgment of 5th 
July 1999 in Civil Suit No.228/94. 
 
Dissatisfied with the judgment of 24th July 2000 in Civil Suit No.220/99, 
Edward filed a notice of appeal on the 27th of July 2000.  The grounds of 
appeal contained in the notice of appeal are:- 
 

1. The Learned Trial Judge was wrong in holding that the judgment 
in Civil Suit No.228/94 N No.13 dated the 5th July 1999 was not 
registerable and that it was not a judgment affecting land under 
Section 12(1) of the Lands (Registration Deeds) Act Cap.57:01; 

2. The judgment of the said Court is otherwise erroneous. 
 
The relief sought from this Court is that the judgment in Civil Suit No.228/94 
N. No.13 be declared void. 
 
The appellant’s brief of argument was filed on 25th October 2001.  Therein, 
one sole issue for determination was raised and argued as follows:- 
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“Is a suit, which determined or related to the setting aside of a 
Deed of Gift of a donor’s interest to a Donee a judgment affecting 
land within the meaning of Section 12(1) of the Land (Registration 
of Deeds) Act Cap.57:01.“ 

 
The respondent’s brief titled “respondent reply to appellant’s brief of 
argument” which was filed on 21st November 2001 also adopted and argued 
the lone issue raised in the appellant’s brief. 
 
This Court as then constituted (by different eminent jurists) called on the 
parties to address it on the following questions:- 
 

(1) Does S.12 of Cap.57:01 of the Laws of The Gambia do away 
with the doctrines of equity pertaining to fraud and undue 
influence. 

(2) Can a party to fraud or undue influence plead his wrong to set 
aside a judgment? 

 
The appellant’s answers to these questions and reply were filed on the 29th 
November 2001.  The respondent’s answer to these questions was filed on 
3rd December 2001. 
 
I must commend Learned Counsel on both sides for their brilliant and well 
organised arguments of the interesting issues thrown up by this appeal.  
Because of the interesting issues arising from the totality of the arguments 
filed, it became very inviting to leap into the merits of those issues without 
looking at the notice of appeal to find out if there was an arguable appeal.  
This situation is further encouraged by the fact that the question was never 
raised by the respondent.  It was with great effort therefore that I surmounted 
the temptation to ignore the notice of appeal as it stands and proceed straight 
to deal with the merit of the issues arising from the appeal.  After a careful 
perusal of the notice of appeal I realised that by virtue of Rule 12(4) of the 
Gambia Court of Appeal Rules Cap.6:01 Vol.II Rules laws of The Gambia 
1990, the two grounds of appeal therein are vague, general in terms and 
disclose no ground of appeal.  Since this issue also touches on the 
competence of the appeal and the jurisdiction of this Court to determine the 
issues argued by the parties, it becomes imperative that I resolve this matter 
first before going any further into the appeal.  This accords with current 
judicial thinking and sound reasoning.  If there is a feature in a case that 
deprives the Court of jurisdiction to entertain it or renders it incompetent, why 
ignore it and proceed on a voyage that may end up a futile exercise with 
attendant waste of time and expense.  See the decision of this Court in 
Antoine Banna V Ocean View Resort Ltd & ors (unreported judgment of this 
Court in Civil Appeal No.18/2003 delivered on 31st March 2006) and in Abdul 
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Fatah Othman V Attorney General (unreported decision in Misc. Appeal 
No.5/2005 delivered on 20th March 2006). 
 
The gist of the complaint against the judgment of the trial court is not obvious 
from the grounds of appeal.  Ground 1 merely attacks the final conclusion of 
the judgment, which states thus:- 
 

“In view of the foregoing I am of the strong view that Section 12(1) 
of the Land (Registration of Deeds) Act, Cap.57:01, Vol. VI of the 
Laws of The Gambia, 1990 does not apply to the judgment of this 
Court delivered on the 5th of July, 1999 in Civil Suit No.228/94 
No.13.” (See lines 23-27 page 17 of the record of appeal) 

 
The ground did not state what is wrong about this conclusion.  From the 
opening words of this part of the judgment, it is clear that the conclusion is the 
result of earlier views taken by the trial court.  There is no ground of appeal 
attacking the basis of the said conclusion.  The said part of the judgment was 
based on – 
 

1. The trial Court’s definition of the phrase “land to be affected” relying 
on the decision in Sankareh & or V Sankareh.  See lines 11-28 page 
14 to lines 1-22 page 17 of the record of appeal. 

2. The trial Court’s view that a judgment binds land when it directly 
determines right, title or interest in or over land. 

3. The decision of the trial Court that –  
(a)  The judgment in Civil Suit No.228/94 No.13 does not directly 

determine right, title or interest in or over land. 
(b) The action in Civil Suit No.228/94 No.13 was not a claim relating 

to land but to a claim relating to a deed of gift and rent. 
4. The decision of the trial Court that an action to set aside a deed of gift 

and for sharing of rent is not an act affecting land because it does not 
physically and directly affect land.  It does so merely incidentally. 

 
The appellant has not appealed against any of these decisions or findings.  
They remain held valid and binding on him.  See Haro Company Ltd & ors V 
Ousman Jallow (supra).  Not case having challenged the various decisions or 
views that the Trial Court reached and from which it drew that conclusion, can 
the appellant competently appeal against the conclusion, which is a  mere 
matter of inference from positions already accepted as correct.  He cannot.  
Ground one certainly cannot lie.  It is incompetent and unarguable.  See Haro 
Co. Ltd & ors V Ousman Jallow (supra).  See also the Nigerian Supreme 
Court decision in case Udom V Micheletti & sons Ltd (1997)7 SCNJ 447. 
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The appellant cannot rely on such a general ground as Ground one to attack 
the trial courts decisions on those specific points of law.  This is prohibited by 
Rule 12(4) of the Gambia Court of Appeal Rules. 
 
In the appeal against the judgment in Suit No.228/94(Edward Graham V Lucy 
Mensah), one of the grounds of appeal stated thus – 
 

“That the Learned trial Judge was wrong in making ordered which 
were not in line with the evidence of the plaintiff.” 

 
In striking out this ground, this Court held thus –  
 

“As regards ground (b) of the Grounds of Appeal already 
reproduced above, I find myself entirely at a loss in 
comprehending what it purports or intends to say or convey.  
How was the Learned trial Judge wrong?  Did he commit any 
error or misdirection in law; and if so how?  Which of the several 
orders is being challenged and which particular piece or portion 
of the evidence of the plaintiff is being referred to.  With due 
respects, it is humble opinion that this ground violently and 
incurably offends Rule 12(4) of The Gambia Court of Appeal Rules 
Cap.6:02 ………In my humble opinion this ground is not only 
vague, it is also general in terms.  Infact it further discloses no 
reasonable ground of appeal.” 
 

See also the decision of this Court in Haro Co. Ltd & ors V Ousman Jallow 
(unreported decision delivered in Civil Appeal No.3/2003 on 29th May 2006). 
 
The entire argument in the appellant brief did not attack only the specific 
holdings or decisions of the trial Court, listed herein, on which basis it arrived 
at the final conclusion. 
 
The appellant argued the two grounds of his appeal together. This is 
understandable because the two are vague, general and isolate no issue for 
attack.  From the last three paragraphs of pages 2 of the said brief the 
appellant argued against the following holdings of the Trial Court – 
 

1. The trial Court’s definition of the “land to be affected” 
and “judgment that affects Land”. 

2. Trial Court’s heavy reliance on Sankareh V Sankareh.  
At page 3 the appellant said thus –  

 
“it is my submission, that the Learned Trial Judge fell into error, 
in particular, having regard to the heavy reliance which he placed 
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on certain parts of the Bakary Sankareh and Mai Sankareh 
case……”. 

 
He went further to contend that the Lower Court fell into error when it failed to 
see the dissimilarity in Sankareh’s case and this one and in the jurisdiction of 
the respective trial courts that tried the two cases and that the trial court was 
therefore wrong to say that both cases are similar. 
 
At page 5 the appellant further contended thus – 
 

“With due respect to the Learned Judge, the Judge misapplied 
the said authority and this thus caused the learned trial Judge to 
err, and to hold as he did at page 16 lines 3 to 9 of the Record as 
follows:- 

 
“Consequently, the judgment in Civil Suit No.228/94 No.13, which 
is exhibit A, does not directly determine right, title or interest in or 
over land.  It was not designed to bind and as such but to 
determine the right of the plaintiff in that suit (the defendant in the 
present suit) to have a Deed of Gift set aside.  The action in Civil 
Suit No.228/94 No.13 was not a claim relating to land but a claim 
relating to Deed of Gift and rent”. 
 
The learned trial Judge could not have been more wrong on this 
point.  In my submission, a Deed of Gift clearly relates to right, 
titles and interest to land, since by virtue of a Deed of Gift, one 
person’s interest, right and title to the land could be extinguished 
completely in favour of the Donee of the gift.   
  

 
At page 6 the appellant also contended thus –  
 

“The Learned Judge was wrong in law and on his understanding 
of the claim which was before the Court.  The reasoning I submit 
with all due respect to the Learned Judge was flawed, and was 
clouded by the Court’s understanding of the SANKAREH v 
SANKAREH case.  The Court in further pursuance of its error held 
at page 17 Lines 8 to 10 of the Record: 
 
“An action to set aside a Deed of Gift is not an act physically 
affecting land, so also an action for sharing of rent.  See AGNEW 
V USHER, supra.” 

    “ 
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The above submissions show clearly that even the appellant understood that 
the judgment of the Court contained specific holdings and decisions from 
which a final conclusion was drawn.  Without raising these issues distinctly in 
separate grounds of appeal, I do not see how the appellant can competently 
argue against the decision of the Trial Court on those points.  The 
requirement that a notice of appeal should contain grounds of appeal touches 
on the fair hearing rule of audi alteram patem.  It is aimed at giving the 
respondent adequate notice of the issues in controversy in the appeal.  See 
Rule 12(3) of The Gambia Court of Appeal Rules.  To emphasise this 
requirement of notice, Rule 12(4) of the same Rules require that the ground of 
appeal must be specific, clear and not general except for the omnibus ground.  
This is to ensure that the requirement of notice is not defeated by vague and 
general statements of a complain.  Rule 12(5) of the Rules prescribe the 
consequence of the absence of such notice.  It precludes the appellant from 
being heard on any issue not contained in the grounds of appeal.  See the 
decisions of this Court in Edward Graham V Lucy Mensah (supra) and Haro 
Co. Ltd & ors Vs Ousman Jallow (supra). 
 
The absence of a ground of appeal on an issue is also a jurisdictional issue.  
It robs the Trial Court of jurisdiction to determine such issues or hear the 
appellant on such issue.  See Rule 12(5) of the GCA Rules.  See the decision 
of this Court in Haro Co. Ltd & ors V Ousman Jallow (supra) where it is sated 
thus –  
 

“Apart from constituting a requirement for the fair hearing of the 
appeal, the grounds of appeal also define the jurisdiction of the 
appellate Court.  It curtails or restricts this jurisdiction to only the 
complaint properly raised in the grounds of appeal.  See 
Olusanya V Olusanya (1883)3 SC 4; Iyaji V Eyigebe (1987)3 NWLR 
523 at 528.  Rule 12(5) of the GCA Rules precludes the Court from 
hearing the appellant on a ground not forming part of the grounds 
of appeal before the Court.  See Edward Graham V Lucy Mensah 
(supra).  However Rule 12(6) of the same GCA Rules allows the 
Court to decide an appeal on a ground outside the grounds of 
appeal provided that the respondent was afforded sufficient 
opportunity of contesting the appeal on that ground.  The 
provision of Rule 12(6) notwithstanding, it is the grounds of 
appeal that found the jurisdiction of the appellate Court.  That is 
why a bare notice of appeal without any ground or grounds of 
appeal is valueless, incompetent and in some situations an abuse 
of process.  See Akeredolu & ors V Akinremi & ors (1986)4 SC 325 
at 372.  (SCN) asnd Halaby V Halaby (1951) 13 waca 170 .  See 
also Edward Graham V Lucy Mensah (supra).“ 
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Grounds 2 stated that the “the Judgment of the said Court is otherwise 
erroneous”.  This violates Rule 12(2) of the GCA Rules which state that “if the 
grounds of appeal allege misdirection or error in law, particulars of the 
misdirection or error shall be clearly stated.”  Like ground one this ground has 
not stated in what respect the judgment is erroneous.  It is therefore vague, 
general and disclose no reasonable complain.  It is no ground of appeal. 
 
In the light of the forgoing, the only grounds of appeal contained in the notice 
of appeal and the entire appellants brief are hereby struck out.  As it is, the 
notice of appeal is rendered groundless.  A notice of appeal without grounds 
violates Rule 12(1) and (2) of the GCA Rules and is therefore incompetent.  
See Haro Co. Ltd & ors Vs Ousman Jallow (supra). 
 
Although the respondent did not raise this issue, this Court has done so suo 
moto.  Rule 12(4) of the GCA Rules gives this Court the power to suo moto 
strike out such grounds of appeal even if the respondent did not challenge 
them.  See Haro Co. ltd & ors V Ousman Jallow (supra) and Edward Graham 
V Lucy Mensah (supra). 
 
For the above reasons, I have no reason to depart from the decisions of this 
Court in Edward Graham V Lucy Mensah and in Haro Co. Ltd & ors V 
Ousman Jallow striking out grounds of appeal that violate Rule 12 of the GCA 
Rules and setting aside the issues and arguments in the appellant’s brief that 
were based on those grounds. 
 
Having thus decided as above, there would have been no need to go further 
into the merit of the arguments in the brief as that would amount to an 
academic exercise which this Court does not engage in.  However in view of 
the anxiety which this subject has generated and the acute lack of agreement 
on the proper approach to deal with the issue, I cannot resist the temptation 
to add my own voice in resolving the issue.  There is no doubt that there is a 
problem in the application of S.12(1) of the lands Registration of Deeds Act 
Cap.57:01 Laws of The Gambia 1990.  In my humble opinion, these problem 
is not about how to define the phrase “Land to be affected” by a judgment.  
The tendency is to treat it as a definitional one, when it is not. The mere fact 
that a judgment has some relationship with a land does not make that land 
one affected by the judgment under S.12(1) of Cap.57:01.  From the 
definitions, two categories of judgements have emerged. –  
 

1. Those that directly determine right, title or interest in or over 
land.  Examples are judgments declaring title, an order of 
possession and judgment enforcing any contract, obligation or 
liability on land.  It is the land the subject of this kind of 
judgments that “constitute “land affected thereby. This was the 
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view taken by the Courts in Bakary Sankareh & Anor V Mai 
Sankareh & ors and in Agnew V Usher (1884-1885)14 QB D78 at 
80. Under this group are judgments physically affecting land. 
This identifying characteristic was highlighted by the Learned 
Trial Judge in this case relying on Agnew V Usher and Strouds 
Judicial Dictionary, 3rd Edition. 

2. Judgments merely incidentally affecting land.  Examples of such 
judgments include those setting aside a deed of gifts, ordering or 
determining sharing of rents or ordering payment of rent.  This 
categorisation was highlighted by the Learned Trial Judge in this 
case relying on Bakary Sankareh & ors V Mai Sankareh & ors 
(unreported judgment of Ayoola J in Civil Suit No.129/87 S. No.46, 
Agnew V Usher (1884-1885)14 Q.B.D 78 at 80, Kaye V 
Sougherland 20 QBD 147 at 149, Tassell V Hallen (1892)1 QB 321 
at 323, Saikou Bah V Ousman Jallow & Anor (unreported 
judgment in Civil Suit No.231/91 B. No.26 and Strouds Judicial 
Dictionary, 3rd Edition.  Land dealt with by this second group of 
judgment are not and affected by the thereby. 

 
Judgments that fall in the first group are held to be the ones contemplated 
under S.12(1) of Cap.57:01 and are therefore regarded as mandatorily 
registrable thereunder. The said provision does not apply to those in the 
second group.  The question whether a judgment, directly or merely 
incidentally touches on land is in my opinion one of fact which a Court has to 
determine having regard to the claim before it and the facts of the case. This 
makes it impossible for the existence of a generalised standard of 
classification. 
 
The problem to my mind is not that different definitions of the phrase “land to 
be affected” have been made by different courts.  The problem really is one of 
approach to the interpretation and or application of S.12 (1) of Cap: 57:01 if 
viewed this way, one can readily see why courts differentially define the 
phrase in that provision.  The approach to be adopted in any given case will 
depend on a number of factors including the peculiar facts of the case. 
 
The express wordings of S.12 (1) of the Land (Registration of Deeds) Act are 
very clear and unambiguous. Learned Counsel for the appellant has argued 
at pages 3-5 of appellant’s answer to questions from the Court that in the light 
of such unambiguous and clear provisions, the task of interpretation did not 
arise. The Court should have applied it as it is in its literal and ordinary sense. 
This submission highlights the off recurring question of which approach the 
Courts should adopt when applying clear and unambiguous provisions of a 
statute.  Let me preface a resolution of this question with a reminder that 
Courts have to ascertain the meaning of a statute before they can apply it.  In 
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doing so, it is assumed as a matter of common sense that the legislature uses 
the right words to express its intention, is reasonable and consistent and 
legislates with a practical object in mind. In the exercise of their interpretative 
jurisdiction, Courts strive to adopt a meaning that the words of the statute can 
fairly bear and which yields a practicable result with due regard to the object 
of the statute.  The ultimate air is to arrive at a meaning which achieves 
harmony with the other provisions of the statute and is consistent with 
relevant provisions in other statutes.  So, clear and unambiguous provisions 
of a statute must be applied in such a manner as to satisfy these basic 
assumptions and ensure that justice is done at the end.  
 
In dealing with the question of which approach to adopt in applying clear and 
unambiguous provisions of a statute, two competing approaches have 
emerged, the first approach known variously as literal, intentional, strict 
constructional or conservative approach is that the Court should apply 
provisions in their literal and ordinary sense without altering, adding or 
ignoring them; or treating any part as surplusage.  This approach is based on 
the assumption that the legislature uses the right words to express its 
intention.  So the Court must strictly adhere to the text of the statutory 
provision and take account of all its words as they stand irrespective of the 
result there from. 
 
The second approach is to test the application of such clear and 
unambiguous provisions in the light of its consequences to see what kind of 
result it produces.  If the literal meaning produces a workable result, then it is 
the correct meaning.  If such a meaning is not reasonably workable or runs 
counter to the object of the statute or produces a futility then it is wrong.  A 
leading proponent of this approach is Lord Denning who while alive was an 
opponent of the literal or intention approach which he regarded as 
excessively rigid and occasioning injustice.  In Seaford Court Estates Ltd V 
Asher (1949)2 QB 481 at 488, Lord Denning suggested not only that Judges 
should interpret legislation according to the mischief which the statute was 
passed to remedy but when a defect appears in an Act, should look to the 
purpose of the legislation and remedy the defect.  He stated at 488 thus – 
 

“Whenever a statute comes up for consideration it must be 
remembered that it is not within human powers to foresee the 
manifold sets of facts which may arise, and, even if it were, it is 
not possible to provide for them in terms free from all 
ambiguity……A judge must not alter the material of which it is 
woven, but he can and should iron out the creases”.  
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It is note worthy that the House of Lords did not expressly disapprove of the 
above views of Lord Denning.  See Seaford Court Estates (1950) AC 508.  
Lord Diplock in Kammins Ballrooms Co. Ltd V Zenith Investments (Torquay) 
Ltd (1971) AC 850 described this approach as the “purposive approach” and 
restated the requirements of this approach.  Inspite of the difficulties inherent 
in this approach, the Courts across national jurisdictions are increasingly 
moving away from the purely literal approach towards the purposive 
approach.  In Carter V Bradbeer (1975)3 All ER 158 at 161, Lord Diplock 
acknowledged that over the last three decades the House of Lords has 
increasingly moved away from the literal approach to the purposive approach.  
Lord Denning in Nothman V Barret London Borough council (1978)1 WLR 
220 stated at 228 thus – 
 

“The literal method is now completely out of date.  It has been 
replaced by the approach which Lord Diplock described as the 
‘purposive approach’ …In all cases now in the interpretation of 
statutes we adopt such a construction as will ‘promote the 
general legislative purpose’ underlying the provision.  It is no 
longer necessary for the judges to wring their hands and say: 
‘There is nothing we can do about it’.  Whenever the strict 
interpretation of statute gives rise to an absurd or unjust 
situation, the judges can and should use their good sense to 
remedy it – by reading in, if necessary – so as to do what 
Parliament would have done, had they had the situation in mind”. 
      

In The Gambia, this Court adopted this approach in applying the clear and 
unambiguous provisions of S.137 of the 1997 Constitution of The Gambia in 
Harding V Harding (1997-2001) GR 314.  The very educative pronouncement 
of Gelaga King JCA (as he then was) at pages 326 – 327 here is reproduced 
here as follows – 

 
“In interpreting the constitution, it must be borne in mind that the 
basic principle of construing any legislation, be it a Constitution 
or any statute is the same.  That principle is that the court must 
endeavour to discover the intention of the legislature from the 
words of the enactment itself.  The present-day approach was 
recognised by Viscount Dilhorne in the House of Lords who 
pointed out that this has been the method of construction since 
the seventeenth Century at the time of Coke.  His educative 
dictum is to be found in Stock V Frank Jones (Tipton) Ltd (1978)1 
WLR 231 at 234: 

 
“It is now fashionable to talk of a purposive construction of 
a statute, but it has been recognised since the 17th century 
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that it is the task of the judiciary in interpreting an Act to 
seek to interpret it ‘according to the intent of them that 
made it’ (Coke 4 Inst. 330).” 
 

The great Lord Denning had blazed the trial of purposive construction in 
the Court of Appeal three decades earlier in the case of Seaford Court 
Estates Ltd V Asher (1949)2 KB 481 when he said at 498-499: 

 
“Whenever a statute comes up for consideration it must be 
remembered that it is not within human powers to foresee the 
manifold sets of facts which may arise, and , even if it were, it is 
not possible to provide for them in terms free from ambiguity…A 
judge…must set to work on the constructive task of finding the 
intention of Parliament, and he must do this not only from the 
language of the statute, but also from a consideration of the 
social conditions which gave rise to it, and of the mischief which 
it was passed to remedy, and then he must supplement the 
written word so as to give ‘force and life’ to the intention of the 
legislature.” 
 

In my judgment, the purposive approach should not only hold sway 
when construing a statute, but a fortiori when interpreting a 
Constitution.  In the case of a Constitution, a judge must bear in mind 
that  he is dealing with an instrument which is not only the primordial 
source, the fons et origo of all Acts – is itself the supreme Act – but it 
also delineates, controls and regulates the powers, functions and 
obligations of government, the law-makers and the law-interpreters.  It 
establishes the hierarchy, jurisdiction, status and powers of the courts, 
enumerates and protects the fundamental rights and freedom of the 
citizens and generally provides for the peace and good order of the 
society.  It follows, therefore, that there is a primary distinction between 
interpreting a statute simpliciter and interpreting a Constitution.  In 
interpreting a statute, the modern approach seems to be purposive; in 
the case of a Constitution, not only is the modern approach purposive, 
but having regard to its permanency and its relation to the past, present 
and future, I apprehend that it must be interpreted liberally and broadly 
so as not to thwart the intent of them that made it.” 

      
Applying this principle in that case this Court per Chomba PCA (as he then 
was) held – 
 

“Parliament could not have intended a breakdown of services of 
national importance such as dispensation of justice, when it 
adopted the current Constitution…. If 16 January 1997 were to be 
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the operative date in regard to the establishment of the Cadi 
Courts, the impracticability of setting up such courts on that date 
would have deprived 90 per cent of the population of this country 
who are Muslims, of the only judicial service to which they would 
otherwise have had access as Muslims”.    
  

 
Applying the same approach in I.E.C. V Attorney General (1997 – 2001) GR 
630, held that “to construe the General Orders in a way that would require the 
Independent Electoral Commission to obtain the consent of another person or 
authority to institute legal proceedings for the purpose of ensuring that it 
discharges its functions, would be a contravention of its independence as 
guaranteed by S.43(3) of the Constitution.”   
 
In our present case, it is obvious that the Learned Trial Judge did not use the 
literal approach in defining the phrase “Land to be affected” in S.12 (1) of the 
(Registration of Deeds) Act which states thus – 
 

“Every judgment shall be void, so far as regards any land to be 
affected thereby, unless registered by memorial within sixteen 
days from the date thereof.“ 

 
If this provision is applied in its literal meaning, then if the judgment touches 
upon any land or relates to any land in any way then the land is affected by 
the judgment and is therefore registrable under S.12(1).  Learned Counsel for 
the appellant in her answer to the questions from this Court, argued that S.12 
(1) be applied in its literal sense.  Like I had said, the choice of which 
approach to adopt will be determined by the peculiar facts of the case and the 
result of a literal application of the provision and the legislative object of the 
statutory provision. 
 
The objective of the Land (Registration of Deeds) Act as clearly stated in the 
Act is “to make provision for the public registering of deeds, 
conveyances, wills, contracts, and other instruments which shall be 
made of or that may affect any lands, tenements and hereditaments 
within The Gambia” so as to avoid fraud and improper land dealings. 
 
It is obvious that S.12 therein is intended to bring to finality any land dispute 
that the Courts have determined and regulate the title held by virtue of the 
resulting judgment, which is then registered in a register kept in the Lands 
Registry for that purpose.  A land registry is established to regularise title 
holding, to make it more easily ascertainable, so that the cumbersome 
searches in relation to ownership of land would to some extent ease. 
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A literal application of the S.12 (1) in the peculiar circumstances of this case, 
would produce consequences that not only run counter to its object, but will 
also be unreasonable, unconstitutional, unconscionable, unworkable and 
encourage fraud.  The judgment of the High Court in Civil Suit No.228/94 is at 
pages 19 – 26 of the record of appeal herein.  The trial Court found as a fact 
that the appellant herein by undue influence caused the respondent (83 year 
old pensioner) to execute a deed of gift of her sole earthly possession, a 
building at Kairaba Avenue to him.  The said Trial Court then set aside the 
deed of gift, ordered the appellant to deliver up to the respondent her lease 
with serial registration No.K145/1977; ordered equal sharing of the rents from 
the shops in the building after deduction of amount towards repaying the loan 
and any charges on the respondent’s property.  This judgment was not 
registered within 16 days as required by S.12 (1).  A literal application of this 
provision to this judgment would mean that the judgment is now void for not 
being registered within 16 days.  The results is that the illegally and immorally 
procured deed of gift will continue to have effect and the appellant who 
procured it will continue to take benefit under it.  The appellant is relying on 
S.12 (1) to forcefully acquire respondent’s property and benefit from his illegal 
conduct.  It is unreasonable and illogical that the Land (Registration of Deeds) 
Act which has the overall objective to prevent improper, fraudulent and 
unconscionable dealings in land can be applied in such a way as to 
encourage illegal and unconscionable dealings in land.  It is difficult to 
conceive how the legislature could have intended such a result. 
 
Another result of a literal application of S.12 (1) is that it invalidates a judicially 
ascertained title.  If the land (Registration of Deeds) Act is meant to ascertain 
and identify title to land, then the legislature could not have intended that the 
failure to register a judgment would defeat a title determined there under.  
Such a result will undermine the underlying objective of the Act.  The Law 
Reform Commission of The Gambia at pages 31 – 32 of LRC Report No.3 
stated thus – 
 

However, the approach to the problem of land registration as 
encapsulated in S.12 defeats the “prime objective of identifying 
ownership.  If the failure to register a judgment should mean the 
defeat of a title then the whole process of ascertaining ownership 
is under-mined.  Ownership in respect of that particular parcel of 
land remains undetermined.  Why should a failure to register a 
court decision, confirming ones ownership of land, negate a 
hallowed judgment.  As we understand it, parties claiming title are 
given every opportunity to prove their assertion of ownership in 
court. Important principles of law apply after the exercise of 
proving title is undertaken in court; Res Judicata and estoppel, 
among others.  
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The need to comply with S.12, in our view, is a mere 
administrative requirement which should help in the compilation 
of an authentic register of land titles.  A failure to comply with 
S.12 should have the effect of postponing the utilization and 
effectiveness of the judgment until registration is complied with, 
and not to negate the validity of the judgment or render it void. 
The section as it stands, creates more mischief than solutions to 
Land Registration.  It indeed offers opportunity to transform a 
genuine exercise of ascertaining title, into an instrument of fraud. 
“ 
 

The legislature could not have intended creating a situation of endless 
litigations over the same subject matter.  Once the judgment becomes void by 
operation of S.12 (1), then the defeated party can re-litigate the issue or the 
party ordered to give up possession or do certain things like the appellant 
may refuse to obey the judgment on the basis that it is void causing the 
winning party to relitigate or remain helpless.  The hallowed principle of law 
which is of universal application is that there should be an end to litigation.  A 
literal application of S.12 (1) will produce results contrary to this principle and 
render it inconsistent with S.54 of the Evidence Act 1994.  Which makes 
every judgment conclusive proof as against the parties and privies of facts 
directly in issue in the case and actually decided by the Court. The objective 
of S.54 (1) of Evidence Act is to render a judicial pronouncements inviolable 
where the parties have had the opportunity to contest or have contested their 
interests.  Where a judgment is conclusive and final it remains subsisting 
binding and inviolable.  It is difficult to conceive a situation where the same 
judgment is declared void by another statute.  A void judgment is no 
judgment.  It simply does not exist.  See the definition of void by Lord Denning 
in Mcfoy V UAC.  It violates the provisions of Chapters VI, VII and VIII 
separating the powers of the executive, the legislature and the judiciary.  Any 
act or law that violates this separation of powers is unconstitutional.  See DPP 
V Mollison (No.2) 4 CHRLD 418 held 1 – 3.  One of the likely result of a literal 
application of S.12 (1) of Cap.57:01 is that it will violate S.120 (2) and S.124 
of the 1997 Constitution of The Gambia, which vests judicial power of the 
Gambia in the Courts.  By this vesting the Courts remain the sole adjudicators 
in all matters before them.  S.12 (1) which has the effect of reversing what a 
Court has decided 16 days thereafter is a legislative judgment.  It erodes the 
judicial powers of the Courts in land matters.   
It is inconsistent with S.120 (2) and S.124 of the Constitution. By virtue of S.4 
of the Constitution, any law found to be inconsistent with any provision of this 
Constitution shall, to the extent of the inconsistency be void.  It is obvious that 
the Land (Registration of Deeds) Act predates the 1997 Constitution.  But 
upon the coming into force of the Constitution in January 1997, the said Act is 
supposed to have effect with such modifications, adaptations, qualifications 
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and exceptions as may be necessary to bring it into conformity with the 
Constitution by virtue of paragraph 6 of the Transitional and Consequential 
Provisions of the Constitution in Schedule 2 of the Constitution. So what is 
expected is that the land (Registration of Deeds) Act be applied in matter that 
will make it consistent with the constitution.  It is only a purposive application 
of that provision that will make it consistent with the constitution.  See DPP V 
Mollison (No.2) supra held 2. 
 
A literal application of S.12 (1) in the circumstances of this case will result in a 
compulsory acquisition of the respondent’s building by the appellant in 
violation of her fundamental right to protection from deprivation of property 
guaranteed by S.22 (1) of the 1997 Constitution.  See I.E.C. V Attorney 
General (supra) where the Gambian Supreme Court refused to construe the 
General Orders in a way that would violate the independence of the 
Independent Electoral Commission guaranteed by S.43 (3) of the 
Constitution.  The statutes of a state on any subject area should be read 
together as a single code. See Appraiser V Nigerian Railway Corporation 
(1964)1All NLR 63 the Nigerian Supreme Court read together the 
Assessment Act, the Assessment and Rating (Public Utility Corporations) Act 
and the Lagos Local Government Act to decide on how rates should be 
assessed on dwelling houses on the Railway Compound in Lagos.  In 
Akaighe V Idama (1964)1 All NLR 322, a literal application of S.53 of the 
Customary Courts Law of Western Nigeria produced a result that was 
declared invalid.  The said S.53 empowers the High Court when hearing an 
appeal to –  
 

“quash any proceedings and thereupon, where it is considered 
desirable, order any such cause or matter to be reheard de novo 
before the court of first instance or before any other customary 
court or before any magistrate’s court. Quashing the proceedings 
wipes them out, so the court to rehear the case will do so in its 
original jurisdiction. “ 

 
In this case, the High Court heard an appeal from a Customary Court and 
ordered the case involving an issue of title to land to be heard de novo by a 
Magistrate Court in exercise of its power under the said S.53.  In considering 
whether the High Court could make such order under the said S.53 of the 
Customary Courts Law, the Supreme Court had regard to Ss.19 and 20 of the 
Magistrates Courts Law of Western Nigeria which ousts the original 
jurisdiction of Magistrate Courts to hear disputes on title to land.  The Nigerian 
Supreme Court at page 327 said that “S.53 (b) was not meant to be viewed in 
grand isolation; it should be in a manner which avoids a result in conflict with 
other relevant provisions of law.”  The order sending the case for hearing 
denovo by a Magistrate was held to be invalid.  A case can only be sent for 
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rehearing to a Court which is competent to hear the dispute in its original 
jurisdiction.  See also the Nigerian Supreme Court decisions in Ariyo V Ogele 
(1968)1 All NLR 6 and Mabera V Obi (1972) (part 2)1 All LR 336. 
 
In the light of the foregoing, it is clear that a literal application of S.12(1) will 
produce injustice.  It will enable the appellant continue taking benefit under a 
deed of gift he illegally procured.  In this kind of situation it is better to adopt a 
purposive approach in the application of S.12(1).  The Court will therefore 
adopt a meaning which the words of the provision can fairly bear, which yields 
to a practicable result consistent with the object of the statute, justice and 
other statutes in the legal system of the Country.  I think that the approach 
adopted by the Learned Trial Judge without expressly saying so.  In the case 
of Sankareh V Sankareh relied on by the Trial Court, where it was held that 
S.12(1) “must be construed in consonance with practicability.  It went on to 
further hold that “it will be impracticable to operate the statute if every 
judgment of such court in which land was mentioned, however incidentally, is 
held to come within the ambit of the statute”.  The meaning adopted by the 
Learned Trial Judge is one which the provisions of S.12(10 can fairly bear. 
See Strouds Judicial Dictionary 3rd Edition relied on by the Trial Court.  It 
defines an action affecting land as something directly or physically and not 
merely incidentally affecting interest in land.  Whether a judgment directly or 
incidentally affects a land will depend on particularly the claim before the 
court, and the express terms of the judgment.  In our present case, it is clear 
from the claim before the Court, the facts of the case and the terms of the 
judgment that the judgment merely incidentally and not directly affects the 
respondent’s building at Kairaba Avenue.  It follows therefore that the 
respondent’s said building is not a land affected by the judgment in Civil Suit 
No.228/94.  For this reason, the judgment which orders the setting aside of a 
deed of gift, the delivery of a lease No. K145/1989, the sharing of rent 
proceed’s accruing from the respondent’s said building at Kairaba Avenue is 
not a judgment subject to S.12(1) of Lands (Registration of Deeds) Act. 
 
Assuming the judgment were registrable under the Act, the next question that 
arises for determination from the arguments of the parties in answer to 
questions from Court, is whether the appellant can invoke the provisions of 
S.12(1) of the Act to void the judgment of this Court in Suit No.228/94.  in the 
light of the fact that he was adjudged therein of unduly influencing the making 
of Deed of Gift in his favour and is now taking benefit there under. 
 
Learned Counsel for the appellant contended at pages 1 and 2 of her 
answers to this Court’s questions that this issue never formed part of the case 
at the trial nisi prius in Civil Suit No.220/99.  She stated also that although the 
respondent raised it in paragraph 10 of her statement of defence, no evidence 
was led and no such suggestion was made at the trial. 
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It is correct that no evidence was led by the respondent herein in proof of 
paragraph 10 of the statement of defence.  The respondent gave no reason 
on record for eliciting no evidence.  The appellant too did not elicit any 
evidence.  Rather Counsel to both sides consented to the tendering of the 
judgment in Civil Suit No.228/94 and to address  the court thereafter.  See 
lines 5 – 22 page 8 and lines 1 – 7 page 9 of the record of appeal where this 
is stated.  To my mind, what took place on the 30th March 2000 was that both 
sides opted not to call evidence but rather address the Court on the basis of 
the pleadings before the Court. This is because in opting to address after 
tendering the judgment, no issue was settled between them for determination 
different from the issues in the pleadings.  The appellant in addressing the 
Court even relied on the statement of defence.  See lines 5 – 20 page 10 of 
the record of appeal. 
   
The appellant herself raised the issue of the materiality of paragraph 10 of the 
statement of defence at the trial Court in her final address.  The trial Court 
understood the parties to have opted to fight the case on the basis of their 
pleadings after tendering the relevant judgments.  This is clear from the part 
of the judgment which states that “pleadings were filed and exchanged in this 
suit.  Plaintiff relied on the statement of claim dated 17th November, 1999 and 
filed on the 18th November, 1999 while the defendant relied on a statement of 
defence dated 7th February, 2000 and filed on the same date.  The judgment 
of this Court in Civil Suit no.228/94 No.13 – Lucy Mensah V Edward Graham 
on the 5th July, 1999, was tendered from the Bar by consent and received in 
evidence as Exhibit A.  Since there was no dispute on the facts, Counsel on 
both sides agreed to address the Court on law, starting with Learned Counsel 
for the plaintiff.”  This part of the judgment is not challenged and so remains 
valid.  In the light of these facts it becomes very difficult to find any 
justification for the contention of Learned Counsel for the appellant that 
respondent led no evidence in relation to paragraph 10 and that no 
suggestion was made at the trial concerning this issue raised in paragraph 
10.  Like the Trial Court rightly stated in its judgment both sides relied on their 
pleadings without disputation of facts. 
 
The appellant at page 2 of his answer to this Courts questions stated the 
reasons given by the respondent for opposing his claim in the following words 
– 

“(i)     That the judgment in issue did not concern land in the manner    
           contemplated by the Act. 
(ii) Paragraph 5 pleaded that the judgment did not relate to 

property in the manner contemplated by the Act. 
(iii) Paragraph 6 pleaded that the order could not be made because 

the Plaintiff had filed a motion for a stay of execution, and 
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there was no good reason to ask the Court for the order 
sought. 

(iv) Paragraph 8 pleaded that the Plaintiff had not suffered any 
injury by the said judgment. 

(v) Paragraph 9 and 10 argued that it was unconstitutional, unfair, 
inequitable and unwarranted Act, and that its application 
would be unfair, inequitable and unwarranted.” 

    
Having stated as above, it becomes incongruous for the same appellant to 
now submit that “it would in any event be inequitable or wrong, to make 
parties face a new and different case in The Gambia Court of Appeal.  It 
is my submission that both this Court, and the parties to this appeal are 
bound by the pleadings in the case.  These questions do not relate to 
any of the issues raised in the lower Court.  Evidence would have been 
led if the case had been based on these issues and it would have been 
litigated upon on that basis.” 
 
This submission is clearly not supported by the record of appeal and is 
therefore invalid. 
 
It is clear from the statement of defence particularly paragraphs 7, 10 and 11 
that the respondent contended that to apply S.12(1) to the judgment in 
question will be unfair, inequitable, unwarranted, it will serve no useful 
purpose and will render nugatory the appellant’s pending application for stay 
of execution.  At paragraph 9 she contends that the said S.12 (1) is 
unconstitutional.  See pages 5 and 6 of the record of appeal. 
 
Assuming the issues were not raised at the trial nisi prius and are now being 
raised suo moto by this Court for the first time on appeal, there is nothing 
wrong with that provided that, both parties are given the opportunity to 
address the Court on the said issues.  Even though under Rule 12(b) GCA 
Rules only the respondent is entitled to address the Court on such grounds; 
the practice of hearing both parties is more desirable and in keeping with the 
provisions of S.24(1)(b) of the Constitution and the hallowed universal 
principle of fair hearing of audi alteram patem.  However, there are instances 
where the rules of Court permit a Court to raise and deal with issues suo 
moto.  In such situations the Court can do so according to the justice of the 
situation without necessarily hearing the parties on the issue. This is so 
particularly with straightforward issues of law.  
 
The submission of Learned Counsel for the appellant that the clear and 
unambiguous words of a statute cannot be defeated by equity is too general 
and erroneous.  With due respects to Learned Counsel, I think that this 
erroneous view is the result of regarding equitable principles as rules of 
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statutory interpretation.  I have harped enough on the different approaches to 
statutory interpretation and their implication.   
 
Rules of statutory interpretation aid and define approaches to statutory 
interpretation to give effect to the object of a statute.  One such rule, the literal 
or strict constructional rule has been correctly stated by Learned Counsel at 
pages 3 and 4 of appellant’s answers to questions from Court that clear 
words should be given their literal meaning without gloss or interpolations.  
These rules form part of adjectival or procedural law.  Equity is part of 
substantive law and   provides for reliefs and remedies in certain instances 
where legal remedies have proven inadequate or where strict application of 
law will rather occasion hardship or injustice.  Equity is applied in such a case 
to ameliorate such hardship or injustice.  Equity and law are applied by all 
Courts as two sides of one coin, to justify their inherent nature as Courts of 
law and equity.  That is why Order XVI Rules 1 and 2 of Schedule II of the 
Rules of the High Court provide that every suit implies an offer to do equity in 
the matter thereof and admits of any equitable defence.  The plaintiff may 
obtain any such equitable relief as the facts stated and proved entitle him to, 
though not specifically asked. 
 
Learned Counsel for the appellant contended that “it is not in controversy that 
fraud and undue influence were issues for determination in the first trial, that 
is Civil Suit No.228/94 N. 13 and that the mere fact however, that those were 
issues at that trial, does not make them, issues in the trial arising from the 
non registration of a judgment, a completely different suit and cause of 
action”.  I do not think that this submission takes cognisance of the fact that 
the judgment in Civil Suit No.228/94 N. No.13 was introduced in evidence in 
Civil Suit No.220/99 and is part of the materials considered by the trial court in 
the judgment from which this appeal arose.  It is at pages 19 - 26 of the 
record of this appeal.  The entire judgment is focused on the issue of undue 
influence, reviewing and evaluating all the facts forming the basis of the proof 
of undue influence to procure the deed of gift and to show the imperfect 
knowledge of the respondent of the actual terms of the document.  The trial 
court found as a fact that the appellant by undue influence induced Lucy 
Mensah to execute the Deed of Gift which enabled him to acquire her building 
and is now enjoying rents there from.  It is the appellant who tendered the 
judgment.  The entire Suit No.220/99 centres on that judgment.  After it was 
tendered both parties opted not to call evidence but to rely on their pleadings 
and the judgment.  I do not see how I can overlook the issues decided by that 
Court, the claims before the Court and the basis for such claim.  All these are 
manifest in the judgment.  Like I had said earlier on the question of whether a 
land is affected by a judgment within the terms of S.12(1) of Cap.57:01 for the 
purpose of registration there under is one that can only be determined on the 
basis of the claim before the Court and the judgment of the Court. The 
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appellant who is now enjoying the proceeds of his dishonest dealing is 
seeking to invoke the provision of S.12(1) to void the judgment so as to 
enable him continue to enjoy the proceeds of his dishonesty. It is a general 
principle of law of hallowed antiquity, accepted in all Jurisdictions that a Court 
should not allow a party to a case before it benefit from his own 
unconscionable, immoral, dishonest, fraudulent and illegal conduct.  A Court 
will not allow a person to keep an advantage obtained by dishonest means.  
Such a person cannot be allowed to invoke a statute in a situation that will 
enable him keep the advantage or continue to benefit from his dishonesty. 
This equitable concept is expressed in the Latin maxim ex mala dolo non 
auritur actio. 
 
The decision of this Court in Gambia Public Transport Corporation V 
Momodou Lamin Coma (unreported decision in Civil Appeal No.26/93 of 21st 
December 1993) restated the literal rule of interpretation of statutes that clear 
words must be given their ordinary and literal meaning without glosses and 
interpolations and without regard to the result of such a literal application of 
particularly any statutes limiting the time within which actions can be filed in 
Court. This decision has not laid down any rule of general application of the 
equitable principles in all cases.  It only dealt with the application of statutes 
limiting the time of bringing actions in Court.  The decision also limits its 
application to the case before that Court.  The application of any specific rule 
of equity was not in issue in that case.  That is why this Court stated that 
equity cannot be relied on generally (broad equity) in that case to override or 
defeat positive enactments of limitation of time to file actions.  In our present 
case, we are not dealing with a statute of limitation.  So the decision of this 
Court in the above mentioned case cannot apply here.  The question whether 
the equitable principle of ex mala dolo non auritur actio can operate in a case 
to preclude a party from invoking a statute limiting the time to file action is one 
of fact to be decided by a Court in the exercise of its equitable jurisdiction on 
the peculiar facts of each case.  The Courts have not hesitated in applying 
this equitable principle to perched a party from invoking a statute of limitation 
in appropriate cases. In Adekeye & ors V Akim – Olugbade (187)6 SCNJ 
127 the Nigerian Supreme Court held in an action founded on fraudulent 
breach of trust to recover trust property or proceeds thereof still retained by 
the trustee and converted to his own use, that the trustee was precluded from 
invoking the statute of limitation as this will enable him continue to enjoy the 
benefits of his illegal conduct. 
 
In the area of registration of deeds and any document relating to land, the 
Courts have applied this equitable principle strictly. In Midland Bank Trust Co, 
Ltd & Anor V Green & ors (1979)3 All ER 28 Cited by Learned Counsel to the 
respondent, the English Court of Appeal held that the respondent therein 
could not invoke S.13(2) of the 1925 English Land Charges Act which voids 
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the appellant’s option to purchase a farm for non registration for the reason 
that the conveyance which would have enabled her to invoke that provision 
against the appellant was a fraud in the sense that it was a dishonest 
transaction done stealthily and speedily in secret for insufficient consideration 
so as to deprive an innocent person of what was rightfully his. 
 
The appellant having filed a motion staying the execution of the judgment in 
Civil Suit N0.288/94 N No.13 cannot be heard to complain that the same 
judgment has not been registered.  Any step towards giving effect to that 
judgment amounts to executing the judgment.  Registration is certainly a step 
towards realising such judgment.  So that, granting that such judgment is 
registrable, the respondent is not expected to take steps to register it in the 
face of the pending motion for stay of execution.  That certainly will prejudice 
the application for stay of execution.  Having applied to restrain the realisation 
of the judgment he cannot be heard to complain that the respondent has not 
taken steps to realise the judgment. He cannot tie the hands of the 
respondent and then turn around to invoke S.12 (1) of Cap.57:01 against the 
judgment for non-registration.  In the light of the pending motion for stay of 
execution of the judgment, Civil Suit No.220/99 is unwarranted, an abuse of 
legal process and serves no useful purpose. 
 
For all of the above reasons, I find no merit in this appeal.  It is hereby 
dismissed.  The appellant shall pay to the respondent cost assess in the sum 
of D25, 000. 
 
 
PAUL, Ag. JCA, I have had an advantage of a preview of the judgment just 
delivered by my learned brother, Agim JCA I agree that this appeal should 
fail.  I also endorse the order as to costs.  I wish, however, to say a few words 
of my own.  The sole issue which arises for determination in this appeal is 
whether a judgment setting aside a Deed of Gift of land is a judgment 
affecting land for the purpose of registration within the meaning of Section 12 
(1) of the land (Registrations of Deed) Act Cap. 59.01 Laws of The Gambia, 
1990. 
 
For a good appreciation of the presence of this appeal it is, I think necessary 
to give a brief history of the fons et origo of the action from which the appeal 
has been brought. 
 
The Appellant was defendant and the Respondent, plaintiff in Civil Suit No. 
228/94 N. No. 13 before the High Court of the Gambia.  In that suit  the 
plaintiff (Respondent herein), in his statement of  claim filed on 20th May 
1997, claimed from the defendant (Appellant herein) as follows: 

(a) an order setting aside the Deed of Gift in this suit. 
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(b) An order that the rents accruing from the property that is the 
subject matter of this suit be shared equally between the 
defendant and the plaintiff and their successors in title. 

(c) Damages for fraud 
(d) Interest 

 
The facts are that the plaintiff was a 83 years old pensioner having been 
retired as a teacher.  The plaintiff and the defendant were members of the 
Jehovah’s Witness organization following which a relationship of trust existed 
between them.  The plaintiff had an uncompleted building along  the Kairaba 
Avenue, made up of four rooms, sitting room, kitchen, bathroom, toilet, store, 
garage and an  open veranda.  The building could not be completed owing to 
lack of finance. 
 
The defendant is a staff of the Social Security and Housing Finance 
Corporation.  The defendant told the plaintiff that he was due for a loan in his 
office and made a proposal to the plaintiff that if the plaintiff would transfer her 
property to him to enable him secure the loan he would complete the 
plaintiff’s building with the loan and they both would share the rent proceeds 
from the house.   Plaintiff accepted the proposal and executed a Deed of gift 
dated 13th December 1987 favour of the defendant, intending that the gift was 
a temporary transfer so that after the loan was secured and the building 
completed, the property would revert to her.  In the course of time, the plaintiff 
demanded her property back after the defendant informed her that he had yet 
to repay the loan.  Her solicitor advised her that the Deed of Gift executed by 
her was an outright transfer of her property to the Defendant.  She realized 
that she had been duped by the defendant.  The Deed of gift was prepared by 
the Defendant’s solicitor.  The plaintiff was not represented by a solicitor 
when she executed the Deed.  The Deed was witnessed by the Defendant’s 
mother and his friend. 
 
After taking evidence of the parties the learned trial Judge Ihekire J. found in 
favour of the plaintiff on 5th July 1999 and set aside the Deed of Gift.   
 
By a Writ of Summons issued at Banjul on the 29th day of November 1999, 
the Defendant, as plaintiff, instituted an action before the High Court Banjul, 
 and sought relief’s against the plaintiff, as defendant, as follows: 
 

(a) A declaration that the judgment delivered by the High Court on the 
5th day of July 1999 between the defendant herein and the plaintiff 
herein is Void, on account of the said judgment not  having been 
registered pursuant to Section 12 (1) of the land (Registration of 
Deeds)  Act Cap. 57:01 
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(b) An order that the defendant be restrained by herself, her servants, 
agents, and privies or otherwise, howsoever, be restrained from 
taking any steps, pursuant to or under the authority of the said 
judgment or executing the judgment in any way. 

(c) Such further or other orders as this Court shall deem fit. 
 
After hearing the arguments and submissions of Counsel on both sides in that 
suit which turned mainly on the interpretation of the provision of Section 12 
(1) of the Lands (Registration of Deeds) Act Cap. 57:01, the learned trial 
judge dismissed the case of the plaintiff, in his judgment of 24th July 2000, 
and held that S. 12 (1) of the land (Registration of Deeds) Act Cap. 57:01, 
Vol. VI of the laws of the Gambia, 1990 does not apply to the judgment of the 
Court dated 5th July 1999, in Civil Suit No. 228/94 N. No. 13. 
 
Dissatisfied with the said judgment, the Appellant filed his notice of appeal 
wherein the following grounds were raised.  
 

1. The learned Trial Judge was wrong in holding that the judgment in 
Civil Suit No. 228/94 N. No. 13 dated the 5th July 1999 was not 
registrable and that it was not a judgment affecting land under 
Section 12 (1) of the lands (Registration of Deeds) Act. Cap. 57:01. 

2. The judgment of the said Court is otherwise erroneous.  
 
Section 12 (1) of the land (Registration of Deeds) Act Caps. 57:01 laws of the 
Gambia 1990, provides as follows: 
 

“Every judgment shall be void, so far as regards any land to be 
affected thereby, unless registered by memorial within sixteen days 
from the date thereof”. 

 
It has been submitted by learned Counsel for the Appellant that a Deed of Gift 
relates to right, title and interest in land and since by virtue of a Deed of Gift 
one person’s interest, right and title to land could be extinguished completely 
in favour of the donee of the gift, the judgment in Civil Suit No. 228/94 N No. 
13 dated the 5th day of July 1999 is one affecting the land, the subject – 
matter of that suit and therefore, subject to registration under Section 12 (1) of 
the land (Registration of Deed) Act. In the absence of such registration, in the 
learned Appellant’s Counsel’s submission, the judgment is void under S. 12 
(1) of the said Act. 
 
It has been contended by learned Counsel for the Respondent, however, that 
the judgment in Civil Suit No. 229/94 N No. 13 does not directly affect land 
although by extension it may incidentally affect land or affect land in an 
ancillary manner.  Learned Counsel submitted that the substance of the 
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dispute in Civil Suit No. 228/94 N. No 13 was not who owned the land , as 
had title to the land, but whether the  Deed  gift in question was valid, or could 
be set aside because it was invalid, because it was executed due to undue 
influence or fraud. 
 
The land (Registration of Deeds) Act. Cap. 57:01 does not define a judgment 
affecting land.  There has, however, been an attempt by case law to define 
the phrase ‘land to be affected’.  In Bakary Sankarah & anor V. Mai Sankereh 
&  ors. Civil Suit No. 129/87 S. No. 46 of 8th June 1989 (unreported), the 
Supreme Court of the Gambia (now High Court) opined that ‘Land to be 
affected’ by a judgment is land bound by the judgment and that a judgment 
binds land when it directly determines right, title or interest in or over land. 
 
And in  Saikou Bah V. Ousman Jallow & anor., Civil Suit No. 231/91 B No.21 
of 28th January 1992, the Supreme Court (now High Court) was of opinion 
that Section 12 (1) does not stipulate that a judgment not registered by 
memorial is void for all purposes but only so far as regards any land to be 
affected thereby.  The Court opined that “when a judgment is void so far as 
any land is to be affected thereby neither title nor possession can be founded 
on it.  It is as if it never existed.  That --- is the consequence of non-
compliance with Section 12 on this case ---“ 
The opinion expressed by the High Court in the case cited above is in my 
view, impeccable.  
 
The question has to be asked whether a Deed of gift of land relates to right, 
title and interest in land.  Before I attempt to answer the question, I hold the 
view that the determining factor as to whether a document or instrument 
affecting land relates to title, interest or right in over land does not depend on 
the name the document is called.  What matters is the content and true import 
of the document or instrument.  For a document or instrument which purports 
to confer or pass on a person title, interest or right in or over land must be a 
document or instrument affecting land.  Having said so, my answer to the 
question posed must be in the affirmative.  There is no question that a Deed 
of gift generally purports to confer or pass on a person title, interest or right in 
or over land.  Where a gift is expressed in Deed as a conveyance or 
assignment of property, in the absence of vitiating factors such as mistake, 
fraud, undue influence, or intimidation its effect is to voluntarily transfer the 
right, title and interest of the donor in the property of the donee, with full 
intention that the property shall not return to the donor and with the full 
intention on the part of the receiver (donee) to retain the property entirely as 
his own without restoring it to the donor.  See Halsburys Laws of England 3rd 

Ed. Vol. 18, Para. 692 ay Page 364.  To that extent, I agree with the 
submission of learned Counsel for the Appellant that a Deed of Gift relates to 
right, title and interest in land.  It follows that in a proper case where a 
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judgment is obtained in relation to or over a deed of gift of land, such 
judgment binds the land.  It is a judgment affecting the land which is the 
subject of the gift or to use the phrase in the section, it is “land to be affected” 
by the judgment,  and it is therefore, registrable under Section 12 (1) of the 
land ( Registration of Deeds) Act.  Under this Section,  judgment must be 
registered within 16 days from the date thereof by memorial, as stipulated.  
Otherwise, the judgment is void. 
 
The next question to be asked is whether the submission of learned Counsel 
for the Appellant as to the non- registration by memorial of the judgment 
dated 5th July 1999 is relevant for the purpose of the instant appeal.  I must 
answer this question in the negative for reason to be shown presently. 
 
In the judgment in Civil Suit No. 228/94 N No. 13 of 5th July 1999, the learned 
trial Judge held that there was imperfect knowledge on the donor’s part of the 
effect of the Deed of gift and that this is a ground for setting aside the Deed of 
gift.  The learned trial Judge held further, that the deed of gift was induced by 
under influence and that though donors even though sui juris, are entitled to 
set aside their gift if induced by undue influence.  The effect of the former 
holding is that the donor (Respondent herein) executed the said Deed upon a 
mistake.  It was on the basis of these vitiating factors that the Court set aside 
the Deed of gift.   In other words, the Respondent in that suit as plaintiff, was 
successful in convincing the Court that the Deed of gift was not her deed.  It 
was, in effect, a case of a successful plea of non est factum.  See  Ezeugo V. 
Ohanyere (1978) 11 NSCC 449; Ekpechi V. Owhonda (1998)3 NWLR (Pt. 
543)618. 
 
In my respectful view, when the Court set aside the Deed of gift on the 
grounds of mistake and undue influence, the effect was to render the deed 
void ab initio, as if the Deed never existed.  If it never existed, it means that 
no right, title or interest in the land passed to the donee, the Appellant herein.  
It is, I think after to quote the famous dictum of Lord Denning M.R. in Macfoy 
V. UAC (1961)3 All E.R 1169 where he observed thus: 
 

“If an act is void, then it is in law, a nullity.  It is not only bad but 
incurably bad.  There is no need for an order of the Court to set 
it aside.  It is automatically null and void without more ado, 
though it is sometimes convenient to have the Court declare it to 
be so.  And every proceeding which is founded on it is also bad 
and incurably bad.  You can not put something on nothing and 
expect it to stay there.  It will collapse” 

 
This, in my view, is notwithstanding the fact that the Deed of gift was 
registered and bore a certain Serial Registration Number.  It follows that to 
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require the Respondent to register the judgment setting aside the Void Deed 
by memorial under S. 12 (1) of the land (Registration of Deeds) Act would 
have the effect of legalising an otherwise void or non existent act, as the 
Respondent never transferred her right, title and interest in the land in the first 
place.  I therefore, agree with the learned trial Judge when in his judgment in 
Civil Suit No. 220/99 of 24th July 2000, he concluded that S. 12(1) of the land 
(Registration of Deeds) Act, Cap. 57:01, Vol. VI of the laws of the Gambia 
1990, does not apply to the judgment of the Court delivered on the 5th day of 
July 1999 in Civil Suit No. 228/94 N. No. 13, notwithstanding that the reasons 
leading to his conclusion may be different from mine. 
 
But assuming that the Respondent was under a duty to register the judgment 
in Civil Suit No. 228/94 N. No. 13 by memorial within 16 days of the judgment 
stipulated under S. 12 (1) of the Land (Registration of Deeds) Act, is it the 
place of the Appellant to come to Court and ask the Court to declare the 
judgment Void for non-compliance with S. 12 (1)?  A judgment or ruling of a 
competent Court ought not to be illusory but ought to have its consequences.  
One consequence of the order of the High Court dated the 5th day of July 
1999, is the return of the property purportedly donated to the Appellant to the 
Respondent.  See:  Basiru Jawara V. Alhagi Muhamadu Jabbi Civil Appeal 
No. 8/97 of 12th February 1998. 
 
The whole purpose of the Land (Registration of Deeds)act, Cap. 57:01, in my 
view, is to give notice of encumbrances on and dealings with land.  It is to 
protect third parties from fraud and the element of surprise likely to arise from 
non-registration.  As conceded by the Appellant in the brief filed on his behalf 
by his Counsel, the Deed of gift made between the parties to this appeal, 
having already been registered if there had been no provision contained in 
Section 12, a third party could continue to rely on the original registration of 
title (the Deed of gift) to his detriment, not knowing that it might have been set 
aside by a Court.  Without registration on Counsel’s submission, there might 
be no way of knowing that the Deed had been set aside.  It would be seen 
from the Appellants Counsel’s submission that it is recognised that non-
registration under Section 12 (1) can found a cause of action for a third party 
who may be affected by such  non-registration owing to lack of notice of the 
said judgment.  The Appellant in the instant appeal does not qualify as such a 
third party in my considered view.  I do not, in my appreciation of the purpose 
of the land (Registration of Deeds) Act, think that it contemplates the present 
situation where a party who had a Deed of gift of land donated to him set 
aside on grounds of mistake and undue influence, would turn around and ask 
the Court to declare its judgment setting aside such Deed Void for non-
registration by memorial under Section 12 (1) of the said Act as an alternative 
way of obtaining a judgment which he failed to obtain and thus render the 
Respondent’s success a pyrrhic victory. 
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A statute cannot be used as an instrument of fraud and the question of 
registration of judgment as between the parties does not to, my mind,  
remotely arise unless it is a case of vendor and purchaser or lessor and 
lessee or mortgagor and mortgagee.  In the instant case, there was no 
evidence of a subsequent contract between the Appellant and the 
Respondent in which the Appellant can rely on the provision of Section 12 (1) 
neither is there any issue between the parties requiring the application or 
invocation of the said law in view of the judgment of the Court below in Civil 
Suit No. 228/94 N. No. 13 of 5th July 1999. 
 
On the whole, I think the Appellant in the instant appeal seeks to obtain by the 
swivel what he failed to do by the roundabout. 
 
It would in my view, therefore, be entirely out of place and this Court would be 
in grave error to allow the appeal and declare the judgment void. 
 
This appeal lacks merit and I too dismiss it accordingly. 
 
YAMOA AG.JCA (Dissenting): The facts that gave rise to the original action 
that determined the rights of the parties in relation to a deed of gift executed 
by the respondent herein to the applicant are not in dispute nor are they the 
subject of the present appeal.  For this reason and also because my learned 
brethren have set them out at length, I decline to do so. 
 
On 5/7/99, the learned trial judge entered judgment for the respondent herein 
who was plaintiff in that action and ordered as follows: 

1. The plaintiff’s claim succeeds. 
2. The deed of gift made by the plaintiff in favour of the defendant 

dated 13th December 1987 is hereby set aside. 
3. The defendant shall deliver up to the plaintiff, plaintiff’s lease with 

Serial Registration No. K 145/1987 dated 25th August 1987. 
4. The rent proceeds accruing from the plaintiff’s properly situate 

along Kairaba Avenue from 1993 when the erection of shops in the 
property were completed, shall be shared equally between the 
plaintiff and the defendant and their successors in title. 

5. The sharing of the rent proceeds shall be after the deduction of 
established expenditures on the repayment of the loan and any 
charges on plaintiff’s property”. 

 
On 29/22/99, the present appellant as plaintiff commenced an action before 
the High Court seeking the following reliefs: 

a) A declaration that the judgment delivered by the High Court on the 
5th day of July 1999 between the defendant herein and the plaintiff 
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herein is void on account of the said judgment not having been 
registered pursuant to Section 12(1) of the Land (Registration of 
Deeds Act Cap 57:01; 

b) An order that the defendants be restrained by herself, her servants, 
agents, privies or otherwise be restrained from taking any steps 
pursuant to or under the authority of the said judgment or executing 
the said judgment in any way; 

c) Such further in any way; 
The learned judge Ihekire J (as he then was) heard the matter.  As the sole 
matter before the court was whether or not the judgment the subject of the 
action was void for non-registration in accordance with Section 21(1) of Cap 
57:01, arguments were heard from both counsel and the court delivered its 
judgment dismissing the claim of the plaintiff. 
It is against the said judgment of Ihekire J (as he then was) that this appeal 
has been brought. 
There were two grounds of appeal and they were that: 

1) The learned trial judge was wrong in holding that the 
judgment in Civil Suit No. 228/94 N No. 13 dated 5th day of 
July 1999 was not registrable and that it was not a judgment 
affecting land under Section 12(1) of the Lands (registration 
of deeds) Act Cap 57:01; 

2) The judgment of the said court is otherwise erroneous. 
 
On 19/7/06 the lead judgment of this court as buttressed by the judgment of 
The Hon. Paul Ag. JCA was delivered by The Hon. Agim JCA presiding over 
the panel.  The appeal was dismissed with costs.  On that day, I respectfully 
dissented from that judgment and holding that in my view the appeal ought to 
succeed, reserved my reasons for so saying for a later date.  I give my 
reasons now. 
I will first get out of the way, the matters raised by the lead judgment relating 
to the grounds of appeal.  I must say that in my view, the grounds set out 
were adequate, arising out of the matters the court was being called upon to 
determine in complaint against the judgment of the court below. 
In my view, the first ground of appeal was in accordance with Ss. 12(2) and 
(3) of the Gambia Court of Appeal Rules Cap 6:02 and in my judgment gave 
enough information in challenge of the judgment appealed against.  Even if 
the argument is made that the second ground was not an omnibus clause 
properly so called as it did not allege that the judgment was against the 
weight of evidence, and so ought to be struck out in accordance with S. 12(4), 
that would still leave the first ground which in my view correctly and properly 
stated the ground of appeal. 
It is my view therefore that, Ground 1 contained in the Notice of Appeal is 
sufficient to invoke the jurisdiction of this court to determine the sole issue 
raised in this appeal. 
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Whether or not a judgment that set aside a deed of gift of the donor’s interest 
in land to a donee was a judgment “affecting land” within the ambit of S. 12(1) 
of Cap 57:01. 
 
In any case, it is my view that the recent trend towards upholding substantial 
justice against technical justice should speak against the striking out of the 
grounds of appeal even if found to be somewhat deficient as long as they 
provide enough information on the matter of complaint placed before the court 
even though the court has the power so to do. 
Granted that in some circumstances going around the technicalities may 
rather work injustice such as was remarked on with disfavour by the learned 
justices of the Privy Council in Pon (Kojo) v. Atta Fua (1927) PC ’74-28, 95 
at 97, the wealth of judicial opinion tilts in favour of the judge in whom 
discretion has been place, to exercise that discretion in favour of achieving 
justice rather than adhering to technicalities.  Per Bowen LJ cited by 
Holroyd Pearce LJ in Pontin v. Wood (1960) 1 QB 594 at 601 “It may be 
asserted without fear of contradiction that it is not possible in 1887 for an 
honest litigant in Her Majesty’s Supreme Court to be defeated by any mere 
technicality, any slip any mistaken step in his litigation”. 
 
Rules must govern the process of litigation, but to put them in a straight jacket 
without room for manouevre may sometimes defeat the purpose of achieving 
justice which are the reason for their existence. 
 
Now to turn to the question before now set out, I do say that in my view, the 
judgment of 5/7/99 was a judgment affecting land and that the court below 
erred when it held otherwise. 
 
Section 12(1) of Cap 57:01 reads: 
“Every judgment shall be void so far as regards any land to be affected 
thereby unless registered by memorial within sixteen days from the date 
thereof” 
The phrase “land to be affected by” has not been defined by the said Act and 
so recourse must be had to judicial pronouncements that have undertaken 
the task and to which this court has been referred by counsel.  In Sankareh 
v. Sankareh and ors CS No. 129/87 S. No. 46 delivered on 8/6/98 
(Unreported) the court held that the expression “land to be affected by” 
relates to land bound by the judgment, furthermore, that a judgment binds 
land when it directly determines right, title or interest in or over land.  In 
Saikou Bah v. Ousman Jallow and Anor delivered on 28/1/92 (Unreported), 
it was held therein that non-registration of a judgment rendered it void only in 
so far as it related to the land to be affected thereby and so presumably not in 
relation to anything else. 
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The judgment that was placed before the lower court granted reliefs that inter 
alia, set aside a deed of gift in respect of a lease held by the donor in favour 
of the donee and determined the entitlements of the parties to rents from the 
property. 
 
I advert my mind to two primary matters:  the first being: what is a lease?  A 
lease is simply put, a term of years carved out of the larger holding of a lessor 
in favour of a lessee giving him exclusive possession of property for that 
period certain.  It creates an interest in land which is a legal estate 0therein, 
see:  Jowitt’s Dictionary of English Law Vol. 2 2nd Ed. 1074. 
The second is, what is the significance of a deed of gift?  A deed of gift 
relating to leasehold property transfers the interest so acquired by the lessee 
to another, the legal estate therein passes to the donee.  Indeed so significant 
is the import of a deed of gift that once it is found to be valid, it cannot be 
revoked by the donor who is permanently divested of his title/interest in the 
subject of the gift. 
A deed of gift thus alters the holder of the legal estate in the land the subject 
of the gift. 
Since a deed of gift permanently changes the ownership of the interest in the 
land the subject thereof, a judgment setting same aside and so reverting the 
title that otherwise would have passed to the donor does in my judgment 
determine who holds title to, interest in or right over the land.  It is my view 
then that such a judgment affects the land involved directly, and its effect can 
by no means be described as being merely incidental to the land the subject 
of the lease such as it was in the Sankareh case which was a purely estate 
matter although touching on land. 
It is my view that going by the two definitions before now set out:  more 
particularly, that contained in Sankareh v. Sankareh  (supra), the judgment 
of 5/7/99 was a judgment affecting land. 
 
It seems to me that the judge in the court below placed too much reliance on 
the holding in Sankareh’ case which ought to have been distinguished from 
the action before the court below.  This is because there was not as much 
similarity between the two cases as the court appeared to emphasise. 
 
As aforesaid, the judgment in Sankareh’s case primarily dealt with a judgment 
that dealt with the distribution of an estate of a Muslim intestate by an 
Mohammedan Court The Mohammedan Court’s jurisdiction as contained S. 7 
of the Mohammedan Law Recognition Act Cap 60:4 limited the jurisdiction of 
that court to matters relating to civil status, marriage, succession, testaments 
etc of citizens of The Gambia subject to Islamic Law (Mohammedan 
Africans). 
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That the estate to be distributed involved land was a matter incidental to it; 
the main matter was an estate matter.  In that circumstance, the judgment of 
the court, Coram: Ayoola CJ declaring that the decision of the Cadi court was 
not a matter affecting land as it did not determine title to or interest in land, is 
one I wholly agree with. 
 
In the instant matter that has given rise to the present appeal as I have 
laboured to show, the cause of action related to the altering of the holder of 
the legal estate in land, such change occasioned by the setting aside of the 
deed of gift relating to the land. 
 
It was thus a judgment that directly affected land the subject of the gift as 
defined in Sankareh’s case and in my view had to be registered by memorial 
within the sixteen days prescribed under S. 12(1) in order that it might not be 
rendered void with regard to the land the subject of the gift as expressed in 
Saikou Bah’s case (supra). 
 
I wholly adopt the reasoning of Paul Ag. JCA regarding this matter and hold 
as he did, that the judgment of 5/7/99 was a judgment affecting land so that 
the court below erred in holding otherwise. 
I go ahead to further hold that it ought to have been registered in accordance 
with S. 12(1) Cap 57:01 in order to prevent it being rendered void. 
 
My point of departure relates to the discussion on whether or not the 
circumstances of this case and the matters that gave rise to the original action 
should be moment in the consideration of whether or not the judgment should 
be held to have been rendered void by the lack of registration thereof. 
Much discussion has been done in this case on the intendment of the 
lawmakers in enacting the said provision S. 12(1) of Cap 57:01.  In my view 
that discussion was provoked by the questions asked by this court which 
were: 

1. Does S.12 of Cap 57:01 of the Laws of The Gambia do away 
with the doctrines of equity pertaining to fraud and undue 
influence; 

2. Can a party to fraud or undue influence plead his wrong to set 
aside a judgment. 

With due respect to my learned colleagues who put the said question, it is my 
view that not only were those questions irrelevant to the present appeal, or 
even the judgment from which the appeal has been brought, but they 
confused the issue and introduced matters that were not called for at all in the 
matter before the court. 
 
It is my opinion that the judgment of 5/7/99 was placed before Ihekire J (as he 
then was), not for its merits to be gone into (which of course could not be 
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done by a court of coordinate jurisdiction), but in order that that court may 
determine whether or not it ought not to have been registered as being a 
judgment affecting land. 
The court held that it was not a judgment affecting land and so not registrable 
under S. 12 (1) of Cap 57:01 there the matter ended. 
The appeal against that decision as rightly brought, was also surely not to 
reopen matters as to the finding of fraud, undue influence etc or to consider 
whether those findings made that judgment different from other judgments 
affecting land such that the mandatory provision of S. 12(1) of Cap 57:01 
ought to be relaxed or whittled down regarding same. 
The appeal is simply in respect of the question whether or not the judge erred 
in holding the judgment of 5/7/99 not to be a judgment affecting land and so 
not registrable under the said Act. 
Since I believe the answer to that question to be in the affirmative, that is, that 
the said judgment of 5/7/99 was one affecting land and so ought to have been 
registered in accordance with S. 12(1) of Cap 57:01, I do not believe that the 
circumstances surrounding the case and the matters raised thereby ought to 
be of concern to the court at all in the consideration of the matters raised by 
this appeal. 
 
It is my view that the court was blindsided when it asked the parties to answer 
these questions posed:  whether a party ought to be allowed to rely on his 
wrong to set aside a judgment or whether the doctrines of equity had been 
done away with by the said provision of Cap 57:01 say so because the action 
before Ihekire J that sought a declaration that the judgment of 5/7/99 had 
been rendered void, did not rely on, or concern any conduct of the plaintiff 
therein, but on the conduct of the defendant provisions of S. 12(1) of Cap 
57:01 and the effect of such a judgment in the face of the non-compliance. 
 
To say also that the appellant was hardly in the position of an innocent third 
party in respect of whom such a provision was inserted in Cap 57:01 and so 
should not be allowed to benefit from the effect of the non-registration and 
rely thereon is also in my view, to change the entire tenor of that statutory 
provision. 
 
Whatever the mischief the lawmakers intended to address and for which the 
requirement of registration was provided for (which may very well include the 
protection of third parties from fraudulent persons who knowing of the 
existence of a judgment altering the interest of persons in land, go ahead and 
deal with innocent persons unaware of the change in title), it is my view that 
the Act required registration of such judgment (provided it affected land) 
within a specified time and in the absence of that, that it be rendered void. 
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My esteemed learned brother who read the lead judgment gave an exposition 
on the purposive interpretation of S. 12(1) of Cap 57:01 and asserted that to 
read that provision otherwise would be to sin against the spirit of the provision 
and allow fraudulent persons (such as he found the appellant to be), to defeat 
the purpose of the enactment as it would “run counter to its object……. Be 
unreasonable, unconscionable, unworkable and encourage fraud”.  Among 
the matters the learned judge relied on, were the sentiments expressed by 
the Law Reform Commission of The Gambia at 31-32 of LRC No. 3. 
 
But it is my view that those remained sentiments of dissatisfaction of that 
body with the law as it stands and did not in any way change same, or offer 
reasons why non-compliance therewith for any reason could be excused.  
Indeed when the report said “the section (speaking of S. 12 of Cap 57:01)” as 
it stands (my emphasis) creates more mischief than solutions to land 
registration.  It indeed offers opportunity to transform a genuine exercise of 
ascertaining title into an instrument of fraud”, it recognized the state of the law 
although it was dissatisfied with it. 
Should the court attempt to circumvent the law by adopting an interpretation 
that would change its import no matter how well intended? 
It is my view that it ought not. 
Although the purposive rule of interpretation has become more and more 
popular in recent times as postulated by my learned brethren, there is no 
gainsaying that the first rule of interpretation is that the literal and ordinary 
meaning of the enactment should be adhered to, as legislators are generally 
presumed to intend what they actually convey by the words they use unless 
to do so would render the enactment nonsensical or deprive it of its true 
meaning and intent.  This rule of interpretation still remains paramount, see:  
Maxwell on the Interpretation of Statutes 10th Ed. 3, 5. 
 
It is my view, that the judgment of 5/7/99 is a judgment affecting land and 
should have been registered in accordance with S. 12(1) of Cap 57:01 which 
should be read as is and be made to operate to render void in so far as 
related to the land affected thereby, any judgment relating thereto which was 
not registered in accordance with S. 12(1) of Cap 57:01. 
 
An argument has also been made that to give effect to the provisions of S. 
12(1) of Cap 57:01 would be to allow an enactment to change the force and 
import of a final judgment.  Then I will say that, difficult as it may be to 
conceive of a situation in which a judgment has been made void by statute 
and so declared to be non-existent in our jurisprudence that hallows a 
judgment as final unless set aside, S. 12 (1) of Cap 57:01 has done just that 
for reasons deemed right by the lawmakers and the court ought not to be 
permitted to repeal that provision or whittle down its effect in order to protect 
the sanctity of the courts judgments. 
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This is not an action to question the power of lawmakers to enact a specific 
provision and the court ought not to be dragged into doing so.  I have already 
pointed out that the appellant is not setting up his own conduct (which has 
been held to be fraudulent) to avoid the judgment, but is raising the issue of 
non-compliance with a mandatory statutory provision which is clear and 
unambiguous and should be made to operate as provided for. 
Nor should the court make excuse for the respondent in his failure to register 
the judgment of 5/7/99 in asserting that he was prevented from doing so by 
reason of the pending application for stay of execution of the said judgment. 
 
It is my view that the requirement of registering the judgment was not a step 
in executing the judgment, and a pending application should not affect its 
performance. 
 
For all the reasons I have given, it is my view that the appeal ought to 
succeed and the judgment of 5/7/99 declared void for lack of registration 
under S. 12(1) of Cap 57:01. 
 

       
 

Appeal Dismissed 
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SINGAM INVESTMENT COMPANY 

GAMBIA LIMITED 
V 

1. N. H. FARAGE COMPANY LIMITED 
2. NASSER .H. FARAGE 

 
COURT OF APPEAL OF THE GAMBIA 

 
C.A. 53/99 

 
 
CORAM: 
Emmanuel Akomaye Agim, JCA – (Presided and read the lead judgment) 
Madubochi Azubuike Paul, Ag.JCA 
Mabel Maame Yamoa, Ag.JCA 
 

Monday 6th March 2006 
 

APPEAL – Re-evaluation of evidence – How treated by Court 
 
COURT – Appellate Court – When to interfere with findings of fact by a trial 

court. 
 
COURT – Company, members and Directors – How treated by Court. 
 
COMPANY LAW – Distinction between company, members and Directors. 
 
DAMAGES – Award – How treated by Court. 
 
DAMAGES – Quantum awardable by Court. 
 
EVIDENCE – Evaluation – of Evidence 
 
PRACTICE AND PROCEDURE – Admission of fact – Proof there of not 

required. 
 
PRACTICE AND PROCEDURE – Denial of facts – What party needs to do. 
 
ISSUES: 

1. Whether the learned trial judge was right in his findings of fact that the 
transactions were between the Plaintiff/Appellant and N.H. Farage Co 
Ltd. If so was the trial Judge wrong in law in non suiting the Plaintiff? 
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2. Whether the learned trial Judge evaluated at all or properly evaluated 
the evidence led in the case. 

3. Whether it was mandatory in law or equity for the learned trial judge to 
invite the parties to address him on the issue of rejoinder or non joinder 
or non suit before delivering judgment. 
 

FACTS: The plaintiff supplied the defendant’s textile materials in the name of 
N.H. Farage Company Limited.  The defendants who ordered for the goods in 
the name of N.H. Farage Company Limited undertook to pay for the goods by 
transferring the price of the goods from their personal joint account in 
Switzerland to the Shanghai Branch of Bank of China belonging to Shanghai 
Textiles Import/Export Corporation with 1.5% interest within 45 days of receipt 
of the goods.  The plaintiff is a local subsidiary of Shanghai Textiles 
Import/Export Corporation.  The 1st defendant is the father of the 2nd 
defendant.  Both defendants held majority and controlling shares in N.H. 
Farage Company Limited. 
 
The defendants paid for some of the goods and did not pay for a substantial 
portion of the goods supplied.  After repeated demands by the 
plaintiff/appellant for payment, and the defendants failing to pay, the 
plaintiff/appellant commenced Suit No.94/95 claiming for the balance due for 
the goods supplied to the, defendants, damages for breach of contract, 
interest and cost.  At the conclusion of evidence and addresses, the Learned 
Trial Judge held that the transaction in question was between the plaintiff and 
N.H. Farage Company Limited and not the defendants in their personal 
capacity, and that “there is misjoinder of parties.  It further held that there is 
no satisfactory evidence entitling the plaintiff/appellant or defendants to 
judgement.  As a result, the Learned Trial Judge declined to go into the merits 
of the case and ordered non suit.  Dissatisfied with this judgement the 
plaintiff/appellant filed this appeal to this Court.  
 
Held: (Appeal succeed) 
1. On when an appellate court will interfere with the findings of facts 

by a trial court. An appellate court usually will not interfere with the 
findings of fact made after a proper evaluation of the evidence unless 
there was no proper evaluation of evidence led by both sides on the 
point. It is settled law that it is the duty of the trial Judge to review and 
evaluate all relevant and material evidence before making any findings 
of facts [Akibu v Opaleye & Anor (1974) ll SC 189 at 202 referred to]  
p. 58. 
 

2. Whether an appeal Court will interfere or disturb the findings of 
fact of a trial Judge.  
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Where the trial Judge fails to make proper use of its opportunities to 
appraise the evidence given before it, the appeal court can disturb the 
findings of facts of the trial judge.  [Kakarah & Anor V Imomikhe & ors 
(1974) 4SC 151; Akmokomono V Andu (1985) NSCC 633, referred to] 
p. 58. 

 
3. On proper evaluation of evidence.  

A proper evaluation or appraisal of the entire evidence on a point 
involves placing the relevant and material evidence elicited by all the 
parties Side by Side, review or appraise same ascribing probative 
value to that evidence and or making findings of facts. [Ezeoke & Ors 
V Nwagbo & Ors (1988) NSCC 44; Ogungbenle & Ors V Oladele & 
Anor (2004) 27WRN 153 at 167 referred to] at p 59.  
 

4. On when court of Appeal can re-evaluate evidence. 
This court can evaluate the evidence of the trial court fails to do so. It 
can re-evaluate the evidence where the trial court does so wrongly. 
[Balogun & ors V Akampi & Anor (1988) 2 SCNJ 104. referred to] p. 
60. 
 

5. On Manner of Denial. 
When a party denies an allegation of fact he must not do so evasively, 
but answer the point of substance. And when a matter of fact is alleged 
with diverse circumstances it shall not be sufficient to deny it as alleged 
along with those circumstances, but a fair and substantial answer must 
be given. [Camberley International Trading Co. Ltd. V Kebbah 
(unreported judgment of court of Appeal No 2/95 – delivered on 3rd of 
October 1995 at page 5. referred to] at p67. 
 

6. Proof  of admitted facts 
What is admitted need no further proof – [Omoregbe v Lawani (1980) 
NSCC 164 referred to] pp. 67. 
 

7.    On Court treating of company as distinct entity from its members 
and directors  
Whenever, in the view of the Courts, justice demands a different result 
from what would follow from a rigid application of the principle of the 
separate corporate existence of the Company apart from its members 
and officers, they have not hesitated to take a decision which seems 
fair even of it meant lifting or piercing the veil of incorporation and 
having regard to the realities behind the falade of separate corporate 
identity. 

 
8.     Award of Damages for breach of contract 
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The rule governing the award of damages for breach of contract is as 
has been clearly stated in Hadley V Baxendale (1854) 9 Exch. 341; 
that where the parties have made a contract which the other party 
ought to receive in respect of such breach of contract should be such 
as may fairly and reasonably be considered either arising naturally, 
(according to the usual cause of things) from such breach of contract 
itself, or such as may reasonably be supposed to have been in the 
contemplation of the parties, at the time they made the contract, as the 
probable result of the breach of it [Embong V Bank Bumiputra (m) Bld 
(1997) 1 MJ 642; Victoria Laundary (Windsor) Ltd V Newman 
Industries Ltd (1949) 2 KB 528; Mansong Photos Ltd V WAEC (1997 – 
2001) GR 978 referred to] p. 85  

 
9.    On quantum of damages awardable by the Court 

The quantum of damages for loss naturally resulting from a breach of 
contract in the usual course of things is the discretion of the court in 
accordance with the facts of the case. The purpose of awarding 
damages for breach of contract, like in all cases is to restore the 
plaintiff to the situation, so far as money can do so, he would have 
been if there had been no breach. [Igebu-ode Local Government V 
Balogun [1991] NJ.1 at 19; Mansong Photos Ltd V WAEC (1997 – 
2001) GR 978 at 983-4 referred to] P.89.  

 
10. On award of interest on a judgement sum 

(i) The court has an unimpeded discretion to order interest on the 
adjudged sum at such rate as it thinks fit between the date when 
the cause of action arose and the date judgement P.91. 

 
(ii) The court can order interest on the adjudged sum at the rate of 

4% from the date of judgement to the date the adjudged sum is 
finally liquidated. P. 91. 

 
(iii) No evidence is required as a precondition for the exercise of the 

discretion to order interest. P.91. 
 
11. On when the veil of incorporation can be lifted to hold the 

operators of a company liable for transactions in the name of the 
company 
Where there is a conflict between equitable and corporate law 
principles requiring a decision that would have regard to the realities 
behind the façade of separate corporate identity, avoid a rigid and 
technical application of corporate personality and also render a fair, 
equitable and substantial justice in the peculiar circumstances. 
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12. On guidelines for the exercise of discretion to lift the veil of 
incorporation 
There is no established check list of guidelines for the exercise by the 
Courts of their discretion here.  The Courts have determined each case 
on its peculiar facts.  No general principle can be advanced which 
embraces all the cases in which the separate legal entity principles 
have been disregarded; they can be seen to be mere examples of 
such situations.  A rigid application of the principle to agreements in re 
mercatoria like the transactions in this case would not be justified.  This 
is because these kinds of transactions are construed in the light of the 
facts and realities of the situation. 

 
13. On the need to have regard to the nature, size, ownership, 

structure and management of a company in lifing the veil of 
incorporation 
There is a line of authorities which show that the level of control or 
participation of the shareholders in the running of a company and its 
ownership structure and or size is an important determinant of how the 
Courts apply the separate personality principle to the facts of a case 

 
14. On the social purposes of the separate personality principle  

The existence of the company as a separate legal entity does not 
mean that it can afford to be a sham.  The law accepts its separate 
legal existence for many socially useful purposes.  These obviously 
include the advancement of business enterprise and commerce by 
which risk taking is rewarded by the protection of limited liability.  The 
corollary of this protection is the necessary imposition of prescribed 
standards of behaviour required of company controllers for the 
protection of shareholders, creditors and outsiders.  Those who obtain 
the benefits of the company should abide by the rules affecting it. 

 
15. On who can initiate the striking off the name of a company from 

the Register of Companies  
Under S. 331 (1) of the Company’s Act Cap 95:01it should proceed at 
the instance of the Registrar of Companies. P.83 

 
16. On how the process of striking off the name of a company is 

commenced  
The process by the Registrar sending to the company a letter inquiring 
if the company is still carrying on business or in operation. P.83 

  
17. When can the process of striking off a company’s name 

commence 
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When the Registrar has reasonable cause to believe that a company is 
not carrying on business or in operation. P.83 

 
18. On the duty of the Registrar of Companies to ensure compliance 

with the Companies Act  
The Registrar of Companies should enforce the Companies Act and 
ensure that companies operate in strick compliance with the Act. P.83 

 
19. On the usefulness of classifying damages into special and 

general damages in contract cases 
Although this classification has been deprecated in the many cases as 
inapt in contract matters, I consider it helpful as a better elucidation of 
the nature of the damages flowing from breach of contract. It also 
helps to resolve the problem in contract law of which loses can be 
consiereed as a contemplated result or a natural result. P.95 

 
20. On the determinant of the classification of damages as general or 

special  
The plaintiff has the choice to classify the damages claimed as genral 
or special. In practice, what appears to be a major determinant of how 
the plaintiffs classify the damages claimed is the ability to plead and 
prove the particulars of the losses with arithmetical exactitude. P.95 

 
21. On the purpose of award of damages for breach of contract  

The purpose of awarding damages for breach of contract, like in all 
cases is to restore the plaintiff to the situation he would have been if 
there had been no breach. P95 

 
The Gambian cases referred to in the judgment: 
Dulab Real Estate Afric Ltd V Peters & Anor (1997-2001) GR 392 at 400 – 
402 
Mansong Photos Ltd V WAEC (1997-2001) GR 978-986 
Senegambia Beach Hotel Ltd V Sowe (1997-2001) GR 198 at 205-208 
 
Foreign cases referred to in the judgment 
Adejemo V Ankope (1988) NSCC 991 
Akibu V Opaleye & Anor (1974) 11 SC 189 at 202 – 203 
American Indemnity co. V Southern Missionary College (1953) 260 SW 2d 
269 at 272 
Amokomono V Andu & Anor (1985) NSCC 633  
Balogun & ors V Akampi & Anor (1988) 2 SCNJ 104 
Camberley International Trading Co. Ltd V Kebbeh (unreported) Civil Appeal 
No.2/95. 
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(Comm) 784 at 790 
Embong V Bank Bumiputra (m) Bld (1997)1 MJ 642 
Ezeoke & ors V Nwagbo & ors (1988)2 SCNJ 104 
Heron II (1969)1 AC 350 
Hadley V Baxendale (1854)9 EXD 341 
Holdsworth & Co (Wakefield) Ltd V Caddies (1955)1 WLR 352 or (1955)1 
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Ijebu-Ode LG. V Balogun (1991)1 SCNJ 1 
Kakara & Anor V Imomikhe & ors (1974)4 SC 151 at 163-164 
Northside Development Property Ltd V Registrar General (1970)170 CLR 146 
at 179-180 
Ogungbenle & ors V Oladele & Anor (2004)27 WRN 153 at 167-168 
Omoregbe V Lawani (1980) NSCC 164 
President of India V La Pintada Cia navigation SA No.2 1985 1 AC 104 
Salomon V Salomon (1897) AC 22 
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(Comm) 778 at 779-780 
Victoria Laundary (Windsor) Ltd V Newman Industries Ltd (1949)2 KB 528 
Wadsworth V Lydall (1981)2 ALL ER 401 
Wallis V Smith (1882)21 CH.D 243 
William V Reynold (1865)6 B & S 495 
 
The Gambian Statutes referred to in the judgment: 
The Constitution of The Gambia 1997  
S.7(d) 
Companies Act Cap 95:01 Vol.IX Laws of The Gambia 1990 –  
Ss. (107)10, 120(1), 142, 143(a) and 331(1) and (5) 
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S.17 
Evidence Act 1994  
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Rules of Court referred to in the judgment 
Rules of the Supreme (High) Court Schedule II  
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Cheshire, Fifoot and Furmston’s Law of Contract, II Edition, Butterworths 
page 596 
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Essays on Civil Proceedings, Vol.I committee for Law Reporting Enugu 
Nigeria. 
 
 
 
Counsel: 
Ida D. Drameh Esq. for the Appellant 
S.B.S. Janneh Esq. for the Respondents 
 
AGIM, JCA (Delivering the lead judgment): This is an appeal against the 
Judgment of the Gambia High Court (per Ihekire J, as he then was) delivered 
on the 1st day of December 1999 in Civil Suit No.94/95 commenced on 17th 
March 1995 by a writ of summons on the undefended list.  Following the 
transfer of the matter to the general cause list for trial, pleadings were filed 
and exchanged. The plaintiff/appellant led evidence through one witness 
(Pw1). The defendants/respondent led evidence through one witness (Pw2), 
the 2nd defendant.   
 
Pleadings and evidence disclose that this is a credit sale of goods transaction 
under which the plaintiff supplied the defendants textile materials in the name 
of N.H. Farage Company Limited.  The defendants who ordered for the goods 
in the name of N.H. Farage Company Limited undertook to pay for the goods 
by transferring the price of the goods from their personal joint account in 
Switzerland to the Shanghai Branch of Bank of China belonging to Shanghai 
Textiles Import/Export Corporation with 1.5% interest within 45 days of receipt 
of the goods.  The plaintiff is a local subsidiary of Shanghai Textiles 
Import/Export Corporation.  The 1st defendant is the father of the 2nd 
defendant.  Both defendants held majority and controlling shares in N.H. 
Farage Company Limited. 
 
The defendants paid for some of the goods and did not pay for a substantial 
portion of the goods supplied.  After repeated demands by the 
plaintiff/appellant for payment, and the defendants failing to pay, the 
plaintiff/appellant commenced Suit No.94/95 claiming for the balance due for 
the goods supplied to the defendants, damages for breach of contract, 
interest and cost.  At the conclusion of evidence and addresses, the Learned 
Trial Judge held that the transaction in question was between the plaintiff and 
N.H. Farage Company Limited and not the defendants in their personal 
capacity, and that “there is misjoinder of parties.  It further held that there is 
no satisfactory evidence entitling the plaintiff/appellant or defendants to 
judgement.  As a result, the Learned Trial Judge declined to go into the merits 
of the case and ordered non suit.  Dissatisfied with this judgement the 
plaintiff/appellant filed this appeal to this Court. The notice of appeal which 
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was filed on 2nd December 1999 is at pages 222-223 of the records of appeal.  
An amended notice of appeal was filed on 27th December 2003. The 
appellant’s brief of argument was filed on 15th March 2004.  The respondents 
brief was filed on the 29th April 2004. 
 
 
The appellants brief raised the following issues for determination: 
 

(I) Whether or not the Learned Judge in the Court below erred in law 
when he held that “the business transactions were between the 
Plaintiff and N.H. Farage Company Limited and not the Defendants 
on record in their personal capacities”. 

(II) Whether or not the Learned Judge erred in law when he failed to 
invite counsel to address him on the issue of non suit or non joinder 
or misjoinder before coming to the decision he did. 

(III) Whether the Learned Judge evaluated at all or properly evaluated 
the evidence led in the case. 

 
The respondents brief raised the following issues for determination:- 
 

(I) Whether the learned trail judge was right in his finding of fact that 
the transactions were between the Plaintiff/Appellant and N.H. 
Farage Co. Ltd.  If so, was the judge wrong in law in non suiting the 
Plaintiff?   

(II) Whether there was sufficient evidence to warrant a judgement for 
the Plaintiff.  If not, whether the judge was right in law in non suiting 
the Plaintiff.   

(III) Whether it was mandatory in law or equity for the learned judge to 
invite the parties to address him on the issue of misjoinder or 
nonjoinder or non suit before delivering judgement.   

 
In substance the two sets of issues are the same though framed differently.  I 
prefer the issues as framed by the respondent’s Counsel, S.B.Semega 
Janneh and issue No. (iii) as framed by appellants Counsel Ida Drameh, I will 
adopt these issues.  I will in this judgment treat them together because of the 
nature of the facts of this case. 
 
The Learned trial Judge started his judgment by first determining whether the 
plaintiff (appellant herein) has brought the proper parties to Court.  See lines 
25 – 28 page 110 of the records.  He predicated the resolution of this issue 
on the determination of the question whether the credit sales transactions in 
issue in this case were between the appellant and N.H. Farage Company 
Limited or between the appellant and the defendants in their personal 
capacities. 
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The Learned trial Judge in his judgement at lines 7 – 27 page III of the record 
of appeal found as a fact that the contract for the credit sale of textiles was 
between the appellant and N.H. Farage Company Ltd and not Hussein Ali 
Farage and Nasser H. Farage in their personal capacities.  On this basis he 
proceeded to hold that Hussein Ali Farage and Nasser H. Farage are not the 
proper defendants to Civil Suit No.44/95. 
 
The appellant in brief at paragraphs 5.5 and 5.6 page 6, argued that this 
finding of fact by the Learned trial Judge is not the result of a proper appraisal 
or evaluation of the totality of the evidence on record before the Court.  That 
the Learned Trial Judge ignored relevant evidence. That this being so, this 
Court ought to so hold and proceed to evaluate the evidence and make the 
proper findings of facts.  The appellant made copious references to evidence 
on record at paragraphs 5.1 to 5.7 at pages 3-7 of his brief to support this 
argument. 
 
The respondent on the other hand argued that this finding of fact by the 
Learned Trial Judge is right.  Making copious reference to evidence on record 
at paragraphs 7 to 18 at pages 3-6 of his brief to support his argument. 
 
I agree with the submission of Learned Counsel for the appellant that an 
appellate court usually will not interfere with the findings of fact made after a 
proper evaluation of the evidence unless there was no proper evaluation of 
evidence led by both sides on the point.  It is settled law that it is the duty of 
the trial Judge to review and evaluate all relevant and material evidence 
before making any findings of facts.  See Akibu V Opaleye & Anor (1974) 11 
SC 189 at 202-203 and Adeyemo V Ankope (1988) NSCC 991 where the 
trial Judge fails to make proper use of its opportunities to appraise the 
evidence given before it, this Court can disturb the findings of facts of the said 
trial Judge.  See Kakarah & Anor V Imomikhe & ors (1974) 4SC 151 at 
163-164 (2) Amokomono V Andu (1985) NSCC 633. 
 
It now becomes necessary to find out if the said finding of facts was the result 
of a proper evaluation of the evidence led by the two sides on the point.  How 
the trial Court arrived at this finding of fact is clearly depicted at lines 7-20 of 
page 111 of the records of appeal as follows:- 
 

“Exhibits D8 to D43 are letters of advice of shipments of goods 
from the plaintiff addressed to N.H. Farage Company Limited.  
Each letter was signed by the seller on behalf of the plaintiff and 
the buyer on behalf of N.H. Farage Company Limited. 
Exhibit D60 (4) is a Statement of Accounts from the plaintiff 
addressed to N.H. Farage Company Limited. 
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Pw1 in his evidence-in-chief stated that this business transaction 
started in May 1990. 

 
Under cross-examination the witness told the court that the 
goods were sent to the Company of N.H. Farage Company Limited 
at the request of the defendants on record.  Witness also stated 
that he made Statement of Accounts in the name of N.H. Farage 
Company Limited. 
I therefore find as a fact and I hold that the business transactions 
were between the plaintiff and N.H. Farage Company Limited and 
not the defendants on record in their personal capacities.” 

 
It is clear that the Learned trial Judge just chose and picked those pieces of 
evidence that will enable him arrive at the said finding of fact and ignored all 
other pieces of evidence, that negative that finding.  Example of such 
evidence include the undertaking by the defendants to pay for the goods, the 
defendants ordered for the goods and gave the name of the Company to the 
plaintiff to use in preparing orders for the goods, payments for some of the 
goods were made by the defendants from their personal account, N.H. 
Farage Co. Ltd has no bank account and its letter head was never used in the 
transaction, the defendants took the proceeds and benefits of the sale of the 
textiles, and other evidence as I will show later in this judgment. 
 
What the Learned trial Judge did is not even an evaluation of the evidence 
before him.  A proper evaluation or appraisal of the entire evidence on a point 
involves placing the relevant and material evidence elicited by all the parties, 
side by side, review or appraise same, ascribing probative value to that 
evidence and or making findings of facts.  See Ezeoke & ors V Nwagbo & 
ors (1988) NSCC 414 and Ogungbenle & Ors V Oladele & Anor (2004) 27 
WRN 153 at 167-168. 
 
This Court can evaluate the evidence if the trial court fails to do so.  It can re-
evaluate the evidenced where the trial court does so wrongly.  See Balogun 
& ors V Akampi & Anor (1988) 2 SCNJ 104.  Since the trial Court failed to 
evaluate the evidence, I will now proceed to evaluate the evidence. 
 
I will now proceed to evaluate the evidence in this case so as to find out - (i) 
the extent to which the defendants were circumstanced to the transactions in 
issue. 
 
(ii) if in the circumstances of this case it would be justified in law to hold the 
defendants personally liable for  goods supplied to them under these 
transactions. 
 



                                                   SINGAM INVESTMENT V N.H. FARAGE & ANOR                                                 (Agim, JCA)                                               

 75 

The plaintiff (appellant herein) led the following evidence in support of its 
statement of claim and reply to defence.  One witness, Mao Ming Qiang, its 
one time General Manager testified on behalf of the appellant.   
 
1. That he knows the defendants and he knows about the transactions.  The 

appellant supplied    textile goods to the defendants.  The transactions 
started in May 1990. Both sides discussed before an order is made.  
Initially the defendants were paying deposits for the supplies.  Later on 
they arranged for credit sales.  The credit was to last for 45 days with 
1.5% interest.  This was agreed to before the goods were shipped and 
delivered to the warehouse of the defendants.  1st defendant is the father 
of the 2nd defendant.  See lines 1-13 page 65 of the records.  This 
evidence is not contradicted by the defendants. 

 
2. The appellant averred in paragraph 4 of its statement of claim that the 

defendants undertook to pay for the goods.  The paragraph reads thus: 
 

“From March 1991 when additional textile goods were delivered to 
the Defendants in Banjul by the Plaintiff, invoices were issued in 
respect of the said goods.  Some of these invoices were, at the 
Defendant’s suggestion and agreement made out in the name of 
the 2nd Defendant and others in the name of “N.H. Farage & Co.” it 
was however always understood and agreed by both the Plaintiff 
and the Defendants that the said goods were for the Defendants 
who undertook to pay for them

3. When the defendants received the goods, they signed an invoice and 
guaranteed the payment for the goods through the bank of China.  He 
referred to exhibits 20, 21, 22 and 23 as the receipts or invoice signed by 
the defendants interchangeably.  The defendants did not sign the receipts 

.”     
    

 
The defendants in their statement of defence stated in paragraphs 2 and 5 
thus:- 
 

“The Defendants’ deny paragraphs 3,4,5,6,7,8,9,10,11, and 12 of 
the Plaintiff’s Statement of Claim. 
The Defendants’ aver that any transactions or goods supplied by 
the Plaintiff were transaction entered into with N.H. Farage 
Company Limited, a limited liability Company incorporated in The 
Gambia with its Registered Office in Banjul.  Any alleged supplies 
of textiles, etc., were made to the said Company.” 

 
See lines 8-18 page 60 of the records. 
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on behalf of N.H. Farage Company Ltd.  See lines 13-24 page 65 of the 
records.       This evidence is not challenged. 

 
4.  The plaintiff never intended to do business with N.H. Farage Company Ltd. 

The defendants told the plaintiff officials to put the name N.H. Farage 
Company Ltd in the orders – Exhibits D8 – D43.  They never knew any 
company by the above name.  Even though the appellant granted the 
request of the defendants in using the company name in the orders, it was 
the     defendants they intended doing business with.  See lines 23-24 
page 65 and lines 1-6 page 66 and lines 7-10 page 76 of the records. 
 

5. The defendants did not pay for all the goods received by them.  They paid 
for some.  Statements of account are usually prepared for the defendants.  
Exhibit 60(4) at page 193 of the records is one of such statement of 
account sent to the defendants.  It is directed to N.H. Farage Co. Ltd 
attention defendants. It shows the balance unpaid by the defendants. In 
April 1993, the appellant prepared another account and sent to the 
defendants.  It is exhibit 9.  It is addressed to the defendants at the 
address of 25 Wellington Street.  See page 121 of the records. 
 

6. Exhibits D44, D45, D45A and D46 show payments made by the 
defendants transferring monies from their account in Swiss Bank 
Corporation to the appellant’s bank in China.  See pages 177-180 of the 
records. 

 
7. See another set of orders, exhibits 1, 2, 3, 4, 5, 6, 7 and 8 at page 113 – 

120 of the records.  Four of them are made in the name of the Company.  
The other four are made in the name of the 2nd defendant who signed all.  
During cross-examination by Learned Counsel to the defendants, Pw1 
stated again that the orders in exhibits D8 – D43 were made at the 
request of the defendants. 

 
The 2nd defendant (respondent herein) was the sole witness of the 
defendants.  His evidence is at pages 79-97 of the records as follows:- 
 

1. That he knows Pw1 and his predecessors. 
2. Orders in exhibits D8 to D43 were made between 

appellant and N.H. Farage Co. Ltd. as buyer.  Hitterto 
these orders, the defendants did no business with the 
appellants.  See lines 1-4 page 80 of the records. 

3. All the goods the defendants received were those 
ordered in exhibits D8 to D43.  See lines 16-19 page 
81 of the records. 



                                                   SINGAM INVESTMENT V N.H. FARAGE & ANOR                                                 (Agim, JCA)                                               

 77 

4. N.H. Farage Co. Ltd has no bank account because the 
company did not need any dalasis. Most of its 
transactions were in dollars.  See lines 8-15 page 83 of 
the records. 

5. The defendants have a personal bank account in 
Switzerland.  Exhibits D44 to D46 and D63 to D65 
represent the payments made to appellant by the 
defendants on behalf of N.H. Farage from their 
personal Swiss account.  See lines 16-21 page 83 of 
the records. 

6. N.H. Farage Co. Ltd had its head office at No.11 
Russell Street.  Exhibit 69 is the Company signboard at 
11 Russell Street.  The 2nd defendant at the said time 
till date is operating at No.25 Wellington Street. 

7. The respondent (2nd defendant) dealt with the appellant 
at No.11 Russell Street and not at 25 Wellington Street 
– lines 6-8 page 87 of the records. 

8. The defendants did not deal with the appellant in their 
personal capacities but on behalf of N.H. Farage Co. 
Ltd.  Confirms exhibits D8 – D43.  See lines 10-23 
page 87 of the records. 

9. 2nd defendant (respondent) physically received the 
goods from the appellant but on behalf of N.H. Farage 
Co. Ltd.  See lines 13-16 page 88 of the records. 

10.  N.H. Farage Co. Ltd had only two directors, namely 2nd 
defendant as Managing Director and 1st defendant as 
director.  See line 22 page 88 and lines 1-2 at page 89 
of the records. 

11.  2nd defendant could not remember how many 
employees N.H. Farage Co. Ltd had and could not 
remember if any employee was registered with Social 
Security or Income Tax. 

12.  2nd defendant gave instructions to a lawyer to strike out 
N.H. Farage Company Ltd from the register.  He did not 
disclose to the Registrar that the Company was owing 
any debt.  The Company was still operating when it was 
delisted. 

13.  N.H. Farage Co. Ltd had no letter headed paper at the 
beginning of the said transactions.  Its letter headed 
paper was never used in the transactions.  See lines 
21-22 page 89 of the records. 

14.  2nd defendant knows the names of the Companies 
incorporated by him.  H.A. Farage & Sons (Gambia) Ltd 
is one of such company.  It was existing at the same 
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time with N.H. Farage Co. Ltd and is still existing.  It 
deals in textiles and other things.  There is also N.H. 
Farage which now deals in textiles at 25 Wellington 
Street.  N.H. Farage is in the 2nd defendant’s name.  
See lines 8-14 page 91 of the records. 

15. The 2nd defendant gave the appellants the Company 
name N.H. Farage Co. Ltd which appears in exhibits 
D8-D43.  See lines 20-21 page 91 of the records. 

16. The defendants never used the letter headed paper of 
N.H. Farage Co. Ltd to instruct payment for the goods 
from their account with the Swiss bank.  See lines 1-3 
page 92 of the records. 

17. 2nd defendant sold out all the stocks of N.H. Farage Co. 
Ltd before applying for it to be delisted.  It had no 
assets when it was struck out.  See lines 7-12 page 96 
of the records. 

18. The certificate of incorporation of N.H. Farage Co. Ltd 
at page 134 of the records shows that it was 
incorporated on the 10th of April 1990. 

19. The memorandum and articles of Association of N.H. 
Farage Co. Ltd shows that the defendants hold almost 
all the shares of that company.  See pages 137 and 
139 of the records. 

 
It is clear from the pleadings and the evidence led by both sides that the 
following facts are not in dispute in this case. 
 

1. Exhibits D8-43 were made at the request of the defendants. 
2. 2nd defendant (respondent herein) expressly requested the appellant 

officials to use N.H. Farage Company Limited in preparing the orders. 
3. The said orders were signed by the defendants on behalf of N.H. 

Farage  
        Co. Ltd. 
4. The defendants undertook to pay for the goods. 
5. The defendants physically took delivery of the goods and signed 

acknowledging receipt of same. 
6. The defendants paid for the goods from their personal joint account in 

a Swiss Bank. 
7. The appellant served the defendants statement of account showing 

the balance unpaid for goods supplied so far.  The last statement of 
account exhibit 60(4) was directed to N.H. Farage Company Limited. 

8. While the N.H. Farage Co. Ltd was still operational and owing the 
appellant, the 2nd defendant sold off all its stocks and through his 
lawyer applied to the Registrar of Companies to strike the name of 
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N.H. Farage Company Limited off the list of registered companies. The 
name was struck off thereby bringing its existence to an end.  The 2nd 
defendant did not inform the Registrar about the above facts and did 
not pay the appellant the outstanding debt after selling the stocks of 
N.H. Farage Company Limited. 

9. N.H. Farage Company Limited had no bank account. 
10. The defendants personally and physically handled all stages of these 

transactions with the appellants. 
11. The defendants did not use the letter headed paper of N.H. Farage co. 

Limited in these transactions. 
 
The point of dispute between the plaintiff and the defendants up to this Court 
is that while the defendants say that all they did was on behalf of N.H. Farage 
Company Limited and not in their personal capacity, the appellant maintains 
to the contrary that they handled the transactions for themselves and not on 
behalf of anybody.  The defendants did not join issue with the appellant’s 
averment in paragraph 4 of its statement of claim that the defendants 
undertook to pay for the goods ordered.  Learned Counsel for the 
respondents stated in paragraph 7 of his respondents brief that paragraph 5 
of their statement of defence answers paragraph 4 of the statement of claim.  
The said paragraph 5 of the statement of defence reads thus:- 
 
The Defendants’ aver that any transactions or goods supplied by the Plaintiff 
were transaction entered into with N.H. Farage Company Limited, a limited 
liability Company incorporated in The Gambia with its Registered Office in 
Banjul.  Any alleged supplies of textiles, etc., were made to the said 
Company.” 
 
Clearly, this paragraph of the statement of defence said nothing about the 
defendant’s undertaking to pay for the goods.  It remained silent on the point.  
Paragraph 2 of the statement of defence, that denied paragraph 4 merely 
denied amongst other paragraphs of the statement of claim.  It did not answer 
directly or specifically any of the facts averred in paragraph 4.  It remained 
silent on the specific issues of facts in paragraph 4 of the statement of claim 
which include the specific averment that the defendants undertook to pay the 
appellant for the goods.  Such general traverse as in paragraph 2 or in the 
omnibus traverse clause of the statement of defence amounts to no traverse 
and violates Schedule II Order 23 Rules 8 and 9 of the Rules of the Supreme 
(High) Court which  states thus:– 
 

“It shall not be sufficient to deny generally the facts alleged by 
the statement of claim, but the defendant must deal specifically 
therewith, either admitting or denying the truth of each allegation 
of fact seriatim, as the truth or falsehood of each is within his 
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knowledge, or (as the case may be ) stating that he does not know 
whether such allegation or allegations is or are true or otherwise. 
When a party denies an allegation of fact he must not do so 
evasively, but answer the point of substance.  And when a matter 
of fact is alleged with divers circumstances it shall not be 
sufficient to deny it as alleged along with those circumstances, 
but a fair and substantial answer must be given.” See: Camberley 
International Trading Co. Ltd V Kebbeh (unreported judgement of 
this Court in Civil Appeal No.2/95 delivered on the 3rd of October 1995 
at page 5. 

 
On the state of the pleadings as they were before trial, the averment that the 
defendants undertook to pay the appellants for the goods remain admitted.  
What is admitted need no further proof.  The plaintiff through Pw1 led 
evidence stating that the defendants guaranteed the payment for the goods. 
See lines 8-18 page 65 of the records. This evidence was not challenged 
under cross-examination by the defendants who also led no evidence to 
contradict same. This Court has no choice than to accept the evidence as 
establishing the facts alleged therein.  See: Omoregbe V Lawani (1980) 
NSCC 164. 
 
From the pleadings and the totality of the evidence adduced by both sides at 
the trial Court, I find as a fact that:- 
 

1. The defendants personally carried out the transactions in issue under 
the name of N.H. Farage Company Limited. 

2. N.H. Farage Company Limited is a private limited liability company 
incorporated in April 1990.  Shortly thereafter, in May 1990, the 
defendants struck the deal with the appellant for the credit sale of 
textiles goods to them. 

3. The defendants undertook to pay the appellant for the goods. 
4. The defendants particularly the 2nd defendant requested the officials 

of the appellant to prepare the order for the goods in the name of 
N.H. Farage Company.  The order for the goods and the goods were 
supplied in the name of N.H. Farage Company Limited. 

5. The defendants personally and physically received the goods and did 
not indicate that they were receiving same on behalf of N.H. Farage 
Company Limited.  They received the goods in their personal 
capacities. 

6. N.H. Farage Company Limited has no bank account.  There is 
nothing to show that it kept books of accounts, filed annual returns of 
account, kept register of members and directors, minutes of meetings 
of directors or shareholders.  There is nothing to show it had any 
employees apart from one Mr. Thomasi whom Dw1 said was 
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Secretary, and the respondent herein.  It did not have a letter headed 
paper at the beginning of this transaction and never used any of the 
letter headed paper throughout this transaction. 

7. The defendants paid for some of the goods by transferring monies to 
the appellant from their personal joint account in a Swiss Bank.  
These payments were made on behalf of N.H. Farage Company 
Limited. 

8. The appellant sent periodic statement of accounts to the defendants 
indicating the amount remaining unpaid under the transactions in 
issue.  The last of such statements was addressed to N.H. Farage 
Company Limited, attention the defendants.  The one before that was 
addressed to the defendant’s personally. 

9. While the N.H. Farage Company Limited was still operational and still 
indebted to the appellant, the 2nd respondent herein instructed a 
lawyer to write to the Registrar to request that N.H. Farage Company 
Limited be struck off the list of registered companies.  The Registrar 
granted the request and struck off the company’s name.  2nd 
respondent did not inform the Registrar that the company was still 
operational and indebted to the appellant. 

10. Before the 2nd respondent got N.H. Farage Company Limited struck 
off, he sold all the stocks of textiles.  He did not border to use the 
proceeds of the sale to liquidate the outstanding indebtedness to the 
appellant. 

11. The defendants sold the textiles and took the proceeds of the sale, 
the profits and all benefits of the transactions. 

12. The defendants have admitted that the appellant is still being owed 
under the credit sales contract. 

13. The 1st defendant is the father of the 2nd defendant.  The two hold 
80% of the shares of N.H. Farage Company Limited and are the only 
two directors of the Company.  The respondent herein (the 2nd 
defendant) is the Managing Director and physically handled most 
aspects of these transactions, with the father doing some. 

14. The de-listment of N.H. Farage Company Limited on the instructions 
of the 2nd respondent in the circumstances of this case was intended 
to foist a state of helplessness on the appellant. 

15. The defendants were so circumstanced to these transactions with the 
appellant to such an extent that it will be inequitable and unjust not to 
hold them personally liable for the payment of the unpaid balance of 
the amount due for the textiles supplied by the appellant.  They 
personally took the proceeds and the benefit of the sale of the stock, 
so they cannot run away from the responsibility to pay for the goods. 

 
If the Learned trial Judge had properly evaluated or appraised the totality of 
the evidence adduced by both sides he would have recognised that in this 
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case there is a conflict between equitable and corporate law principles 
requiring a decision that would have regard to the realities behind the façade 
of separate corporate identity, avoid a rigid and technical application of 
corporate personality and also render a fair, equitable and substantial justice 
in the peculiar circumstances. 
 
The basic principle of company Law that directors and shareholders do not 
have personal liability for contracts entered into by or on behalf of a company 
have not been applied with equal force in all situations.  Over time and 
through the cases, the Courts have in many situations decided that to treat 
the company as a distinct entity from its members and directors would not 
have been justified.  Whenever, in the view of the Courts, justice demands a 
different result from what would follow from a rigid application of the principle 
of the separate corporate existence of the company apart from its members 
and officers, they have not hesitated to take a decision which seems fair even 
if it meant lifting or piercing the veil of incorporation and having regard to the 
realities behind the façade of separate corporate identity.  See Introduction to 
Company Law by J.F. Northey, L.H. Leigh and D. Goldberg (London, 
Butterworths, 1971) page 14.  There is no established check list of 
guidelines for the exercise by the Courts of their discretion here.  The Courts 
have determined each case on its peculiar facts.  No general principle can be 
advanced which embraces all the cases in which the separate legal entity 
principles have been disregarded; they can be seen to be mere examples of 
such situations.  A rigid application of the principle to agreements in re 
mercatoria like the transactions in this case would not be justified.  This is 
because these kinds of transactions are construed in the light of the facts and 
realities of the situation.  See Schouls V Canadian Meat Processing 
Corporation & Anor (1980-84) LRC (Comm.) 778 at 779-780 and 
Holdsworth & Co (Wakefield) Ltd V Caddies (1955) 1 WLR 352 or (1955) 1 
ALL ER 725. 
 
Considering the nature, size, ownership, structure and management of N.H. 
Farage Company Limited and how it was used in these transactions, this is a 
proper case where the separate personality principle should be disregarded. 
 
Although there is no difference in principle between a company consisting of 
two beneficial holders and a company consisting of two hundred members, in 
practice there is a great difference between the two.  Firstly, in the former, all 
matters are personalised, are carried out by and revolve around the two 
beneficial owners who are the alter ego and therefore synonymous with the 
company.  In the later, matters are not personalised but institutionalised.  
Everything is officially treated in accordance with due process with the 
company as the main object.  Such companies have large management 
structures that are impersonal and institutionalised in its procedure. The 
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influence of the members is reduced heavily to the barest minimum, confined 
only to their participation in the meeting of shareholders or directors as the 
case may be.  They have no personal involvement in the transactions of the 
company except for the few that are executive directors.  They can only be 
personally liable for the debts of the company, where they personally 
engaged in fraud or other misconduct that resulted in that liability, otherwise 
their largely limited participation carries with it a largely limited liability for the 
company transactions in accordance with the principle of separate co-operate 
identity.  The situation will certainly be different in a case of a company with 
one or two or three beneficial holders, where the owners personally carryout 
every stage of all transactions including taking delivery of supplies, sales and 
receipts of all income and profits which are paid into their private accounts.  
The company had no bank account and scarcely uses its letter headed paper.  
It has no employees except the owners.  This is clearly a sole proprietorship 
or partnership operating under the name of a limited liability company for the 
purpose of avoiding their contractual obligations.  While taking the profits and 
benefits of the transactions, they ran and took cover under the limited liability 
company name to avoid the obligations that go with the profits. 
 
There is a line of authorities which show that the level of control or 
participation of the shareholders in the running of a company and its 
ownership structure and or size is an important determinant of how the Courts 
apply the separate personality principle to the facts of a case.   The Supreme 
Court of Tennessee in American Indemnity Co V southern Missionary 
College (1953) 260 SW 2d 269 at 272 had occasion to restate this principle 
per Chief Justice Neil in the following words:- 
 
“We think the two Corporations are separate entities, but their existence as 
such is a mere fiction of the law.  The subordinate Corporation does the 
bidding of its parent down to the minutes of detail.  The domination of the 
parent aver its offspring was so complete as to make them practically 
indistinguishable except in name.  There can be no reasonable conclusion 
from the admitted facts but that Mercantile Enterprise was an agency or 
instrumentality of the Complainant, and all property including the money 
burglarised was in reality the property of the latter, subject of course to the 
claims of creditors of the former”.  See also Constitution Insurance Co. of 
Canada & ors V Kosmopoulos & ors (1980-84) LPC (Comm) 784 at 790. 
 
In Northside Developments Property Ltd V Registrar-General (1990) 170 
CLR 146 at 179-180 the Court pointed out that the existence of the company 
as a separate legal entity does not mean that it can afford to be a sham.  The 
law accepts its separate legal existence for many socially useful purposes.  
These obviously include the advancement of business enterprise and 
commerce by which risk taking is rewarded by the protection of limited 
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liability.  The corollary of this protection is the necessary imposition of 
prescribed standards of behaviour required of company controllers for the 
protection of shareholders, creditors and outsiders.  Those who obtain the 
benefits of the company should abide by the rules affecting it. 
 
There is nothing to show that N.H. Farage Company Limited was being run as 
required by the Companies Act Cap 95:01 Volume IX Laws of The Gambia 
1990 apart from the fact that it had an office at 11 Russell Street.  There is 
nothing to show it keeps proper books of account as required by Section 
143(a) of the Companies Act, or that it keeps proper minutes books as 
required by Section 142 of the Companies Act, or that it makes annual 
returns as required by Section 120(1) of the companies Act, or that it keeps a 
register of members as required by Section 107(1) of the Companies Act.  
The company did not even have a bank account.  Even the documents 
evidencing these transactions reflect different names of companies here and 
there and to crown it all, it did not even have a letter headed paper and did 
not use it in this transaction. Even the striking of the name of N.H. Farage 
Company off the register of companies was done contrary to Section 331 of 
the companies Act.  In our present case, it was the 2nd respondent who 
desiring of having the name struck off engaged a lawyer to apply for same to 
the Registrar of companies.  Whereas under Section 331(1), it should 
proceed at the instance of the Registrar who will only commence the process 
if he has reasonable cause to believe that a company is not carrying on 
business or in operation.  The process is commenced by the Registrar 
sending to the company a letter inquiring if the company is carrying on 
business or in operation.  The Registrar never had cause to believe N.H. 
Farage Company Limited was not in business.  He never wrote to inquire.  In 
any case it is clear from the evidence that N.H. Farage Company Limited was 
still in operation and had stocks.  The respondent not only requested for the 
striking off but failed to disclose to the Registrar the truth that the company 
was in operation and was owing.  Rather exhibit D68 shows that the Registrar 
was misled by the 2nd defendant through information which his own evidence 
has shown to be false that the company was no longer in business.  He had a 
duty under Section 331(1) of the Companies Act to disclose the correct 
operational status of the Company to the Registrar. 
 
The elaborate procedure to be followed before a company’s name can be 
struck off and the circumstances when the Registrar can strike such a name 
off the registrar are well laid out in Section 331(1) to (5) of the Companies 
Act.  No where is it stated that the Registrar shall strike off a company’s name 
at the instance of a shareholder or director or anybody upon his application.  
The procedure adopted here by the respondent is as illegal as it is bizarre.  
He operated completely outside the Companies Act.  It is unfortunate that the 
Registrar of Companies who should enforce the Companies Act and ensure 
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that companies operate in strict compliance with the Act encouraged and 
facilitated a flagrant violation of the Act.  N.H. Farage Company Limited was 
clearly a sham designed by the defendants for an inordinate purpose of 
obtaining supplies of textiles from the appellant under the false pretence that 
they were acting for a commercial enterprise.  The aim was to take the 
proceeds and avoid the liabilities for the payments. 
 
It is this exact kind of situation that led this Court in Camberley International 
Trading Company Ltd V Kebbeh (supra) to disregard the separate 
personality doctrine and held a majority shareholder and managing director of 
the company personally liable for supply of goods he received on behalf of 
the company.  The Court held thus:- 
 

“Yet another inference, an unfortunate one which I have found difficult 
to resist is that Mohammed Harouna Kebbeh has clandestinely been 
using Amdalai Trading Enterprises Limited as an instrument of 
engaging in “sharp” business practice with other unsuspecting 
persons.  Evidently he has been hoping that he could shield from any 
back lash from his business misdeeds by taking refuge in the well-
meaning principle in Salomon V Salomon (1897) AC 22”. 

 
A further reason why the defendants are personally liable to pay for the textile 
goods supplied by the appellant is that the defendants undertook to pay for 
the goods.  It is beyond dispute that they are personally liable for the non 
payment on the basis of this undertaking. 
 
In the light of the foregoing, I hold that the defendants are personally liable to 
pay the debt remaining due to the appellant for the supply of the said textile 
goods. 
 
Since the defendants are personally liable to pay for the goods supplied 
under those transactions, it follows that they are the proper defendants in the 
suit by the appellant.  I also hold that Hussein Ali Farage and Nasser H. 
Farage were rightly sued as defendants in Civil Suit No.94/95.  There was no 
misjoinder or non joinder of parties.  The suit was properly constituted in 
terms of parties.  The arguments as to the effect of misjoinder and non joinder 
of parties are hereby rendered academic and otiose.  I will therefore decline 
to consider them. 
 
In the light of the foregoing, the order of non suit made by the Learned Trial 
Judge is rendered baseless and therefore unjustified.  The Learned trial 
Judge gave two reasons for making the order of non suit.  The first is stated 
at lines 21-27 page 111 of the records as follows:- 
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“I therefore hold that there is misjoinder of parties in this suit”. 
 
The author of ESSAYS ON CIVIL PROCEEDINGS, VOL I, published by the 
Committee for Law Reporting, Ministry of Justice, Enugu, Nigeria, Hon 
Justice Obi-Okeye, at page 228, paragraph I of his book, while talking about 
misjoinder of parties, stated inter alia, thus, “but where the matter (misjoinder) 
becomes apparent for the first time at a very late stage of the proceedings 
such as after the address, the court may decline to adjudicate on the issue 
and may order a nonsuit. 
 
This portion of the Judgement shows clearly that the Learned Trial Judge 
made the order of non suit partly on the presupposition that there was 
misjoinder of parties.  Now that it is clear that there was no misjoinder of 
parties that reason fails completely. 
 
The second reason given by the Learned trial Judge for making the order of 
non-suit is that no satisfactory evidence has been given entitling either the 
plaintiff or the defendants to the judgement in the case.  At lines 1-7 page 112 
of the records the Learned trial Judge stated thus:- 
 

“Also under Order 39 Rule 1 Schedule II of the High Court Rules, 
it is provided that the Court may in any suit, without the consent 
of parties, nonsuit the plaintiff, where satisfactory evidence shall 
not be given entitling either the plaintiff or defendant to the 
judgment of the Court”. 

 
As it stands no satisfactory evidence has been given entitling either the 
plaintiff or the defendants to the judgment of this Court.  Consequently I 
decline to go into the merits of this case and I hereby nonsuit the plaintiff.” 
 
I find this reason very confusing and contradictory.  How could the Learned 
rial Judge who declined to go into the merits of the case have reached the 
conclusion that no satisfactory evidence has been given entitling either side to 
judgement.  The conclusion gives the impression that he had gone into the 
merits of the case.  Be that as it may, I will now proceed to consider if the 
plaintiff did adduce satisfactory evidence to prove its claim against the 
defendants or not. 
 
The plaintiffs claim as contained in its writ of summons and statement of claim 
is for damages for breach of contract, $1,532,034.53 or its equivalent in 
dalasis being balance due and owing since 1993 for goods supplied to the 
defendants by the plaintiff, interest at the rate of 2.5% per annum on the 
above sum from May 1993 until payment or for such other period as the Court 
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may deem just, costs and any further or other relief as may seem just to the 
Court. 
 
The pleadings and the evidence of both sides agree on the details of this sale 
of goods contract except as to the amount already paid and the amount 
remaining unpaid.  The quantity type and price of textiles which the plaintiff on 
the order of the defendant supplied to the defendants are clearly stated in 
exhibits D8-D43.  See pages 141 to 179 of the records.  Dw1 admitted that 
the defendants received the goods described in those exhibits.  See lines 16-
19 of the records.  This fact was also admitted at paragraph 8 of the 
statement of defence. 
 
At some point during the transactions, the defendants returned some of the 
goods to the plaintiffs.  See exhibits D47 to 55 and exhibit D58 at pages 101-
183 and 185 of the records.  Both sides agree on this. The plaintiff also 
prepared and sent to the defendant’s invoices showing quantity, type and 
price of goods supplied.  See exhibits 1-5, D56, D57, D59, D60(7), D60(8), 
D60(9), D67(2), D67(3), D67(4), D67(5), D67(6), D67(7), D67(8) and D67(9) 
at pages 113-120, 184, 186, 196-199, 212-219 of the records. 
 
The plaintiff twice sent the defendants statements of account stating the 
amount due under the transactions.  The first one was on April 24th 1992 
addressed to N.H. Farage Co. Ltd, attention Mr. Hussein Ali Farage and Mr 
Nasser Ali Farage.  It states the amount due for payment as 
US$2,045,163.65.  See exhibit D60(4) at page 193 of the records.  The 
defendants replied by a letter of 30th April 1992, wherein they stated that the 
amount due for payment is $959,769.19.  It is exhibit D60(3) at page 191 of 
the records. 
 
On the 30th April 1993 plaintiff wrote another letter to Mr. H.A. Farage and 
Mr. N.H. Farage wherein it is stated that the total balance payable as at then 
was US$1,532,034.53.  It is exhibit 9 at page 121 of the records.  The 
defendants did not reply to this letter.  Pw1 gave evidence on this at lines 10-
12 at page 60 of the records.  Pw1 was not cross-examined on this point.  
During cross-examination of Dw1 by the plaintiff’s Counsel he stated that the 
defendants did not receive exhibit 9 and that he was seeing it for the first time 
in Court. 
 
On the 23rd of January 1995, the plaintiff wrote to the Lebanese consul 
General in The Gambia complaining about the failure of the defendant to pay 
the balance of US$1,495,163.65.  See exhibit 10 and 67 at page 108 of the 
records.  The defendants addressed their reply to the said Lebanese Consul 
General in the Gambia admitting an indebtedness of US$400,000 by N.H. 
Farage Co. Ltd.  This has remained the irreconcilable positions of the parties 
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even in Court.  So what is left to be determined is the actual amount 
remaining unpaid by the defendants. 
 
It is clear from exhibits 9, 10, D60(4) and exhibit D67 that the plaintiff’s 
position is as follows:- 
 
The total price of goods supplied is $3,076,021.31. It is from this amount, the 
plaintiff deducted US$235,364.69 as special discount in favour of the 
defendants.  It allowed the defendants to return some goods at their original 
purchase price in the sum of US$808,622.07 and price difference of 
US$13,129.10.  All these sums reduced the indebtedness to 
US$2,045,163.65, out of this sum the defendant have only paid US$500,000 
leaving an unpaid balance of US$1,495,163.65.  These facts are contained in 
exhibits 10 and D67 but are more graphically explained in exhibit 9 which was 
the final statement of account sent to the defendants.  Exhibits 10 and 60(7) 
are one and the same letter.  The debt due therein is stated as 
US$1,495,163.65.  In exhibit 9 the debt due therein is stated as 
$1,532,034.53.  The difference in the two amounts is minor and should be 
expected of a situation involving a series of supplies, payments and other 
concessions.  It does not materially affect the fact that the defendants are 
indebted to the plaintiff.  I have relied on exhibit 10 dated January 23rd 1995 
since it is their last statement on the debt status of the defendants.  It 
supercedes exhibit 9 dated 30th April 1993.  The difference merely goes to 
show that between April 1993 and January 1995 the debt reduced to 
US$1,495,163.65.   
 
The defendants in exhibit D60 did not dispute the indebtedness of 
US$1,495,163.65 save that they contend that it did not take into account the 
invoices exhibits D60(7), D60(8) and D60(9) paid in cash.  According to the 
defendants if the total of the amounts on the said invoices is deducted from 
US$1,495,163.65, the defendants debt will reduce to US$400,00.  See exhibit 
D60. 
 
Dw1 said the amounts on the invoices, exhibits D60(7), D60(8) and D60(9) 
were paid in cash to Mr. Zhang (Khang) plaintiff Managing Director in Gambia 
then.  As evidence that it was so paid, he Mr. Khang (Zhang) signed the 
invoice and stamped it.  See lines 4-13 page 82 and lines 1-4 at page 93 of 
the records.  The 2nd defendant said he was not issued any receipt by the 
plaintiff in acknowledgement of receipt of the said sums.  The 2nd defendant 
admitted that he carried out all the alterations, cancellations and crossings on 
the said invoices, exhibits D60(7), D60(8) and D60(9).  He said there was no 
need for a receipt, the document is itself a receipt.  It is marked paid.  See 
lines 14-22 page 82, lines 8-21 page 93 and lines 1 & 2 page 94 of the 
records.  2nd defendant stated that when he returned some goods to the 
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plaintiff, he was issued a receipt acknowledging that the goods had been 
received by the plaintiff. It is exhibit D58.Pw1 testified on behalf of the plaintiff 
that the plaintiff and the defendants agreed that payment for the goods should 
be made through the bank stated in the exhibits.  The plaintiff never changed 
instructions as to the mode of payment through the bank.  See lines 1-3 page 
71 of the records.  He said that the defendants made the payments from their 
own Swiss Bank account.  See line 12 page 70 of the records.  Exhibits 3, 6 
and 8 are the same as exhibits D60(7), D60(8) and D60(9) respectively.  
Exhibits 3, 6 and 8 are the copies of the said invoices in the possession of the 
plaintiff.  He denied the claim of the defendants that the amount due under 
those exhibits have been paid.  Exhibits 3, 6 and 8 had no stamp at all on 
them.  The stamp paid in full is not on them.  He confirmed that the alterations 
and crossings on them were made by the 2nd defendant.  He crossed the 
prices thereon with his ball pen, insisting that if he was stopped from doing 
so, he will not pay anything.  Yet even after doing so, he did not make the 
payments either through the bank or by other means.  That he checked the 
company records and found no such payments made.  That he checked Mr 
Zhang and discovered that no such payment was made.  See lines 4-23 page 
71 and lines 1-16 page 72 of the records.  That at the defendant’s request, 
the plaintiff gave them a special discount because they complained of their 
high prices.  The plaintiff also agreed to take back some goods discounting 
them.  See lines 17-20 page 72 of the records.  The defendants stamped the 
invoices.  That he knew this because the plaintiff does not have such stamp.  
He had never seen it before.  The defendants never told him that these 
invoices were paid in full inspite of the fact that he had been going to them for 
8 months every week.  He confirmed that Mr Zhang signed the said three 
invoices.  That he did sign it not because he had received the money in full.  
When goods arrive and are received by the defendants, Mr Zhang usually 
signs the invoice as an acknowledgement of the balance outstanding thereon.  
See lines 17-19 page 77 and lines 1-12 page 78 of the records.  That all 
payments for goods supplied were made through the bank to their company 
in China.  This was the agreement. The defendants kept that agreement. 
 
Before I proceed to finally resolve the issue of whom to believe as between 
the Pw1 and Dw1, I will like to make certain observations about some of the 
documentary evidence that may help shed light on this issue. 
 

1. I observed that both the 2nd defendant and Mr Zhang signed the 
following invoices – exhibits 3, 6, 8, D67(3), D67(5) and D67(9).  
There is nothing to show that the amounts due on exhibits D67(3), 
D67(5) and D67(9) were paid full in cash or even paid at all to Mr 
Zhang or anyone else.  This renders unbelievable the evidence of 
Dw1 that Mr. Zhang signed exhibits 60(7), 60(8) and 60(9) as 
evidence that the amounts thereon were paid to him in full. 
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2. Exhibit 3 is supposed to be an exact replica of exhibit D60(7).  Exhibit 
6 is supposed to be an exact replica of exhibit D60(8).  Exhibit 8 is 
supposed to be exact replica of exhibit D60(9). 

(i) Exhibit 3 is different from exhibit D60(7) in the following 
respects:- 

(a) The 2nd defendant signed exhibits 3.  He did not sign 
exhibit D60(7). 

(b) The 2nd defendant cancelled or crossed the payment 
instruction at the foot of exhibit D60(7).  He did not cancel 
that in exhibit 3. 

(c) The first column to the right after description show that the 
typewritten dollar amounts are not cancelled in exhibit 
D60(7) as was done in exhibit 3.  The alterations on the 
amount column of the two exhibits again differ. 

(d) The stamp paid in full exists only in exhibit D60(7).  It is 
not in exhibit 3. 

(e) 2nd defendant and Mr Zhang signed exhibit 3.  Only Mr 
Zhang’s signature appears on exhibit 60(7). 

(ii) Exhibit 8 differs from exhibit D60(8) in the following 
respects:- 

(a) There is no alteration or cancellation in exhibit D60(8).  
There are alterations and cancellations in exhibit 8. 

(b) The stamp paid in full is not in exhibit 8.  It is shown in 
exhibit D60(8). 

(c) The second defendant signed exhibit 8.  His signature is 
not in exhibit D60(8). 

(d) Both Mr Zhang and 2nd defendant signed exhibit 8.  Only 
Mr Zhang signed exhibit D60(8). 

(iii) Exhibit 6 differs from exhibit D60(9) in the following 
respects:- 

(a) The Stamp paid in full is in exhibit D60(9).  It is not in 
exhibit 6. 

(b) The payment instruction at the foot of the invoice is 
cancelled in exhibit 6.  It is not cancelled in exhibit D60(9). 

(c) Exhibit 6 is signed by both 2nd defendant and Mr Zhang.  
Exhibit 60(9) is signed by only Mr Zhang. 

 
The absence of the stamp paid in full on the invoices in the plaintiff’s 
possession show that the stamp is not the plaintiff’s stamp. This is more so as 
exhibits 3, and 6 show that 2nd defendant could even access the copies in the 
plaintiff’s possession to effect alterations on them while insisting on discounts 
on prices. 
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I believe Pw1 that the plaintiff has no such stamp, did not stamp exhibits 
D60(7), D60(8) and D60(9) and that he had never seen such stamp.  If the 
stamp were the plaintiff’s how come it is not on the invoices in the plaintiff’s 
possession, but appeared on the invoices in the defendant’s possession.  
This is consistent with Pw1’s allegation that the 2nd defendant must have put 
the stamp on those exhibits.  I therefore disbelieve the Dw1 that the stamp 
was put on exhibits D60(7), D60(8) and D60(9) as acknowledgment of the full 
payment in cash of the sums due thereon. 
 
Since exhibits D60(7), 60(8) and 60(9) are different in material respects from 
their counterparts in the plaintiff’s possession, a duty vests on the defendant 
as the persons relying on them to explain these differences.  The defendants 
failed to discharge this duty.  I therefore find exhibits D60(7), 60(8) and 60(9) 
as unreliable. 
 

3. Exhibits 1, 2, 3, 4, 5, 6, 7, 8, D60(7), D60(9), D67(2), D67(3), D67(4), 
D67(5), D67(6), D67(7), D67(8), D67(9) were all altered and 
cancelled in similar manner and writing.  So alterations and 
cancellation on invoices are not peculiar to exhibits D60(7) and 
D60(9).  I find Pw1’s evidence that he made alterations on exhibit 
D60(7) and D60(9) because he was asked by Mr Zhang to pay cash 
as unbelievable.  The amount on the other invoices that were altered 
were not paid in cash.  Dw1 has himself admitted that apart from 
exhibits D60(7), D60(8) and D60(9) all other invoices were paid 
through bank or not paid.  The alterations of those invoices are rather 
consistent with Pw1’s evidence that since defendants were insisting 
that the plaintiff discount the price of the goods, they agreed to do so.  
The alterations were made to reflect this discount.  I believe the 
Dw1’s evidence that all the amounts paid by the defendants were 
effected by transfer from their Swiss bank account to the plaintiffs 
bank in China. 

 
I therefore believe the Pw1 that the defendants did not pay the plaintiff 
whether in cash or otherwise any of the sums due on exhibits 3, 8 and 6 or 
exhibits D60(7), D60(8) and D60(9).  I disbelieve Dw1’s evidence and the 
claims of the defendants in exhibit D60 that the amounts due on those invoice 
were paid. 
 
Accordingly, I find as a fact that the unpaid balance of the purchase price for 
textiles goods supplied to the defendants by the plaintiff as at April 1993 after 
the last payment was made by the defendants is US$1,495,163.65. 
 
I find as a fact that the defendants are liable to the plaintiff in the said sum of 
US$1,495,163.65.  In the light of the foregoing therefore, the order of non suit 
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is hereby set aside.  The defendants are hereby ordered to pay the plaintiff 
the said sum of US$1,495,163.65 forthwith. 
 
In addition to the amount owed the appellant by the respondent and his father 
(defendants) as the purchase price for the textile goods it supplied them in the 
name of N.H. Farage Company Limited the appellant also claimed for 
damages for breach of contract, interest at the rate of 25% per annum on the 
amount owed from May 1993 until payment, costs and further reliefs as may 
seem just.  See writ of summons at page 1, statement of claim at pages 6-7 
and the evidence of Pw1 at lines 17-20 page 72 of the records of appeal. 
 
Let me dispose of the claim for interest before considering the one for 
damages for breach of contract. 
 
In the light of the foregoing and on the basis of the reasons to be stated 
hereinafter during the consideration of the claim for damages for breach of 
contract, I find as a fact that the plaintiffs/appellants claim for interest 
succeeds. Apart from the defendants generally traversing paragraph 12 
together with other paragraphs of the plaintiffs statement of claim in 
paragraph 2 of their statement of defence, the defendants did not join issue 
with the plaintiff/appellant on the claim for 25% interest per annum on the sum 
owed till payment or for such other period as the Court may seem just.  The 
defendants did not specifically deny the claim in paragraph 12(iii) of the 
statement of claim.  Like I had said a general traverse is no traverse since it 
does not answer the specific issues of facts raised distinctly in a direct and 
clear cut manner.  Apart from this the pleadings and the evidence elicit 
enough facts which form enough basis for the exercise of my discretion.  It is 
clear that the failure by the defendants to pay for the goods supplied within 21 
days of receipt of the goods for about 15 years caused the plaintiff loss of 
profitable use of its money.  The law presumes such loss without the 
necessity of proof of such loss.  It is matter of inference of the loss as the 
natural and unavoidable consequence of the breach of contract in the usual 
course of things.  
 
By virtue of S.7 of the Law of England (Application) Act Cap 5 Vol.I Laws 
of the Gambia 1990 this Court has an unimpeded discretion to order interest 
on the adjudged sum at such rate as it thinks fit between the date when the 
cause of action arose and the date of the judgment.  Also by virtue of S.17 of 
the English Judgments Act 1838, which applies to the Gambia as a statute 
of general application by virtue of S.2 of the Law of England (Application) 
Act, this Court can order interest on the adjudged sum at the rate of 4% from 
the date of judgment to the date the adjudged sum is finally liquidated.  See 
(1) the decision of this Court in Senegambia Beach Hotel Ltd V Sowe 
(1997-2001) GR 198 at 205-208. (2) Dulab Real Estate Afric Ltd & Anor V 
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Peters & Anor (1997-2001) 392 at 400-402.  No evidence is required to be 
adduced as a precondition for the exercise of the discretion of the Court 
under the above provisions.  See Dulab Real Estate Afric Ltd & Anor V 
Peters (Supra) at 401. See also Camberley International Trading Co. Ltd 
V Kebbeh (Supra) 
 
In the light of the foregoing, I order as follows:- 
 

1. That the defendants pay to the plaintiff/appellant simple interest 
on the debt of US$1,495,163.65 at the rate of 25 per centum per 
annum from the 1st day of May 1993 till the date of judgement. 

2. That the defendants pay to the plaintiff/appellant interest on the 
judgement debt at the rate of 4 per centum from the date of 
judgement until the judgement is fully satisfied. 

 
Let me now deal with the claim for damages for breach of contract. 
 
The goods supplied as per the orders in exhibits D8 to D43 were to be paid 
for by the defendant’s who undertook to pay for them.  See paragraph 4 of the 
statement of claim at page 5 of the records and Pw1’s evidence at line 7 page 
4 of the records of appeal.  The agreed mode of payment was that payment 
be effected by the defendants transferring the monies to Shanghai Textiles 
Import Export Corporation through Bank of China, Shanghai Branch AC No. 
40 30 30180 900100 63142 within 45 days of receipt of the goods.  Dw1 
admitted the goods were received by them see lines 16-19 page 81 of the 
records.  The terms as to mode and time of payment are clearly stipulated at 
the foot of each order in exhibits D8 to D43.  Each is signed by the 
respondent and an official of the appellant.  As exhibits D8 to D43 show, all 
the goods were supplied between 1990 – 1991.  It is now 15 years since 
1991.  There is a clear breach by the defendants of their term to pay for the 
goods within 45 days of receipt of the goods.  It is not in dispute in this case.  
The appellant claim for damages, interest and any further reliefs is based on 
this breach. At paragraph 6.3 of the appellant’s brief it is urged that judgement 
be entered for the appellants for the amounts claimed with interest and costs.  
No supporting legal arguments were made by the appellant to assist this 
Court in their determination.  The claim for the unpaid balance of the 
purchase price of the goods is a simple and straightforward matter that is 
easily determinable from a proper evaluation of the evidence before the 
Court. It is essentially a question of facts. The liability of the defendants to 
damages and interest for breach of contract is not only a question of fact but 
involves very serious issues of law.  The appellant’s Counsel has not proved 
helpful here.  Be that as it may, this Court will not shirk from its responsibility 
to adjudicate on all claims before it and will not allow itself to be disabled by 
the palpable lack of assistance from Counsel.  I will now proceed to deal with 
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the said claims one after another bearing in mind that I have already dealt 
with the claim for the unpaid balance of the purchase price of the goods 
supplied and interest. 
 
In dealing with liability for damages for breach of contract it is important to 
remind ourselves that our law of contract as at today is the Common Law and 
principles of equity received from England subject to Gambian statutes.  
These have remained applicable in The Gambia as part of the laws of The 
Gambia by virtue of S.7 (d) of the Constitution of the Republic of The Gambia 
1997.  For this reason the decisions of the English national Courts on a 
relevant point will be heavily relied on, especially in the absence of a local 
decision on the issue. 
 
The rule governing the award of damages for breach of contract is as has 
been clearly stated in Hadley V Baxendale (1854) 9 Exch.341 and restated 
in Victoria Laundry (Windsor) Ltd V Newman Industries Ltd (1949) 2 
KB528 and in the Gambian case of Mansong Photos Ltd V WAEC (1997-
2001) GR 978 at 986 that where parties have made a contract which any of 
them has broken, the damages which the other party ought to receive in 
respect of such breach of contract should be such as may fairly and 
reasonably be considered either as arising naturally, (according to the usual 
cause of things) from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of the parties, at 
the time they made the contract, as the probable result of the breach of it. 
Variations of this rule have occurred and will continue to occur, for a long or 
short time, depending on the facts and justice of each case. See also 
Embong V Bank Bumiputra (m) Bld (1997) 1mj 642 at held – 1.  These 
variations like in Heron II (1969) 1 AC 350 and the many other cases that 
have followed do not create any new rule, they remain variants of that rule as 
originally stated in Hadley V Baxendale.  Since damages for breach of 
contract is calculated on the loss sustained by the injured party, which loss 
was either in the contemplation of the contract or is an unavoidable 
consequence of the breach, it becomes necessary to determine what loss if 
any the appellant has sustained whether as a contemplated or natural result 
of the failure of the defendants to pay for some of the goods within 45 days of 
receipt thereof or at all. 
 
The old Common Law rule as stated in Williams V Reynolds (1865) 6 B & S 
495 and Wallis V Smith (1882) 21 chD 243 is that if the defendant’s breach 
consisted of a failure to pay money, the plaintiff’s loss consisted only of that 
sum.  The application of this rule occasioned hardship and injustice in may 
situations especially in cases where it can readily be contemplated that the 
defendant’s failure to pay the money on time will prevent the plaintiff from 
making a profitable use of the money.  In President of India V La Pintada 
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Cia Navegation SA (No.2) 1985 1AC 104 the House of Lord found the rule 
unsatisfactory. The Courts have responded to this situation by deciding that in 
such situations the plaintiff will be entitled to damages under the second arm 
of the rule in Hadley V Baxendale.  See Wadsworth V Lydall (1981) 2 ALL 
ER 401 endorsed by the House of Lords in the La Pintada case.  In this case 
a purchaser of land had agreed to pay ₤10,000 by a fixed date, knowing that 
the vendor intended to use the money to make a down payment on another 
piece of land.  In fact the purchaser only paid ₤7,200 and the vendor had to 
borrow the other ₤2,800 to pay interest on the loan. It was held that the 
vendor could recover the interest as part of the damage under the second 
branch of the rule in Hadley V Baxendale. 
 
Loss of use of the money owing to delayed payments in breach of a contract 
can also be the natural, probable or unavoidable result of the delayed 
payment.  As stated in Cheshire, Fifoot and Furmston’s Law of Contract, 
11th Edition, Butterworths at page 596, “in a commercial context a debtor 
will very often know that if he pays late, his creditor will use this opportunity to 
make profitable use of the money”. 
 
It is clear from the evidence that this is a trading transaction.  At paragraph I 
of the statement of claim it is stated that the appellant is a company engaged 
in amongst other things, the importation of textile and other goods into the 
Gambia. The defendants who are also businessmen admitted this in 
paragraph I of their statement of defence.  See pages 5 and 8 of the records.  
Exhibits D8 to D43 show that the defendants agreed to pay the purchase 
price of the goods with interest of 1.5% within 45 days of receipt of the goods 
by transfer of monies to Account No. 40303018090010063142 with Bank of 
China, Shangai Branch belonging to Shangai Textiles Import/Export 
Corporation.  The defendants did pay for some of the goods as stated above. 
Textiles Corporation in China is the overseas principal of the appellant.  See 
evidence of Pw1 at lines 21-22 page 73 and first two paragraphs of exhibit 
10.  The appellants obtained the goods from her principal overseas to sell the 
defendants.  See exhibit 10.  It appears that this is the reason for the term of 
payment that the defendant pay the monies into the account of the Shanghai 
Textile Corporation at Shanghai Branch of China Bank.  Having regard to the 
Common Course of natural events, human conduct and public and private 
business, the defendants knew or ought to know that in the usual course of 
things the appellant being an international trading company was likely to 
reinvest the monies in its trading business, if the defendants had paid the 
monies within 45 days of receipt of the goods.  It is obvious and very clear 
that the natural, probable and direct result of the defendant’s failure to pay for 
the goods as agreed is the loss of profitable use of the money by the 
appellant for 15 years.  There is no doubt that if the defendants had paid the 
appellant the US$1,495,163.65 as at when due thereby enabling the 
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appellant to have use of the money for these past 15 years, the appellant 
would have in the usual course of things either made substantial profits from 
trading with the money or enjoyed substantial accrual of interests by leaving 
the money deposited in the bank.  I presume that the appellant suffered loss 
of profitable use of the sum of US$1,495,163.65 for 15 years as a natural 
result of the breach by the defendants of their contractual obligation to pay 
the said sum within 45 days of receipt of all the goods.  In addition to the 
Common Law rule expressed in Hadley V Baxendale, I find statutory authority 
for this presumption in S.155 Evidence Act 1994 which provides that the 
Court may presume the existence of any fact which it thinks likely to have 
happened, regard being had to the Common Course of natural events, human 
conduct and public and private business, in their relation to the fact of the 
particular case. 
 
The loss arising in the usual course of things as a natural, probable or 
unavoidable consequence of a breach of contract falls under the first arm of 
the rule in Hadley V Baxendale.  Such loss is incapable of strict proof with 
arithmetical exactitude.  In fact it need not be proved.  It arises by inference of 
law.  It is presumed from the fact of the breach of the contract.  The damages 
awardable for this kind of loss is a form of general damages.  In many cases 
the damages for this kind of loss and damages for the loss under the second 
arm of the rule in Hadley V Baxendale have been contrasted and kept 
separated by the use of the expressions general and special damages.  
Although this classification have been deprecated in the many cases as inapt 
in contract matters, I consider it helpful as a better elucidation of the nature of 
the damages flowing from breach of contract.  It also helps to resolve the 
problem in contract law of which losses can be considered as a contemplated 
result or a natural result.  There is no doubt this will be determined by the 
peculiar facts of the case.  The plaintiff has the choice to classify the 
damages claimed as general or special.  In practice, what appears to be a 
major determinant of how the plaintiffs classify the damages claimed is the 
ability to plead and prove the particulars of the losses with arithmetical 
exactitude.  If it is obvious that a contemplated loss did occur but it is 
incapable of strict proof, the plaintiff can claim for general damages for such 
loss.  It will be unfair to the plaintiff and unjust to suggest that he should 
remain without remedy because the loss cannot be proved with arithmetic 
exactitude.  See Mansong Photos Ltd V WAEC, at Page 986. 
 
I find as a fact that the defendant is liable to pay to the appellant damages for 
breach of contract for losses arising naturally there from the breaches in the 
usual course of things. 
 
The quantum of damages awardable for loss naturally resulting from a breach 
of contract in the usual course of things, is the discretion of the Court, in 
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accordance with the facts of the case.  The purpose of awarding damages for 
breach of contract, like in all cases is to restore the plaintiff to the situation, so 
far as money can do so, he would have been if there had been no breach.  
See Ijebu-Ode LG V Balogun (1991) 1 SCNJ 1 at 19.  See Mansong 
Photos Ltd V WAEC (1997-2001) GR 978 at 983-984. 
 
In assessing the amount awardable as damages against the defendants for 
the breach of their contractual obligation to pay the purchase price within 45 
days of receipt of the goods, I have taken into account the following factors:- 
 

3. The total sum due and not paid which is US$1,495,163.65. 
4. The fact that the appellant lost the use of the money for 15 

years. 
5. The fact that the appellant engages in amongst other things the 

importation of textiles into The Gambia from China. 
6. The fact that the defendants who equally trade in textiles are 

businessmen and understand the implication of paying the 
appellant as and when due. 

7. The defendant was supposed to have paid the money to a bank 
account in China belonging to the appellant’s principal in China. 

8. I find the defendants had paid the money as and when due, it is 
obvious that the appellants would have reploughed same into its 
textile trade or left the money lying in its account at China Bank, 
Shanghai Branch where it will definitely yield interests. 

 
On the whole, this appeal has merit and is allowed. The defendants shall pay 
the plaintiff/appellant cost of D35, 000. 
   
 
 
     
  Paul,  JCA:      I agree 
  
    
  Yamoa, JCA:   I agree       

 
 
 
 

    Appeal succeed 
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ACTION – The Undefended lost procedure – What the court and parties must 

do. 
 
APPEAL – Ground of Appeal – Raising new issue on appeal – Impropriety of. 
 
APPEAL – Fresh issue on appeal, - How treated 
 
CONSTITUTIONAL LAW – Fair Hearing – What amounts to thereof. 
 
COURT – The Undefended list procedure – What court must consider. 
 
DAMAGES – Award of Damages – Attitude of court of Appeal. 
 
EVIDENCE – Meaning of S.89 Evidence Act. 
 
INTERPRETATION OF STATUTES – How to. 
 
PRACTICE AND PROCEDURE – The Undefended list – The application and 

procedure adopted by court. 
 
WORDS AND PHRASES – Meaning of S.89 of the evidence Act. 
 
WORDS AND PHRASES – Liquidated and Unliquidated damages – 

Compared with Indemnity. 
         
ISSUES: 
1. Whether the Learned Trial judge correctly interpreted Order 2 Rule 9 of 

Schedule ll of the high court rules and the requirements thereof. 
2. Whether the Learned Trial judge properly directed himself on the evidence 

which was before him and or applicable law before entering judgment for 
the respondent. 
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3. Whether the learned trial judge was right to award the Respondent the 
sum of D1,000,000 (one million Dalasis) on his claim.  

 
FACTS: 
On the 4th day of July 2001 the plaintiff/respondent insured his Porche Boxer 
Car under a comprehensive insurance policy for D1m with the 
defendant/appellant.  On the 13th day of March 2002 the Porche boxer car 
was involved in an accident and was seriously damage.  The 
defendant/appellant’s failure to indemnify the plaintiff/respondent led to this 
action.  The plaintiff/respondent commenced his action under the undefended 
list and did not annexe the insurance policy. 
 
HELD: (Allowing the appeal) – case transferred to the general cause list. 
1.    On whether it is automatic to enter a suit on the undefended list 

It is clear from the express words in the rule (order 11 rule 7) that the 
entering of a suit for   hearing on the undefended list is not automatic 
and must be the result of the exercise of the trial court’s discretion upon 
an application by the plaintiff for it to be heard on the undefended list. 

 
2.    On irregular procedure and waiver of right thereon 

It is a trite law that a party who failed to object at the first reasonable 
opportunity after   becoming aware of an irregularity, but took a step or 
steps in the proceedings, cannot be heard to complain thereafter of the 
irregularities; especially where it has not caused him any injustice. [Kalu 
V Odili (1992)6 SCNJ 76; Total International V Awogboro (1994) 4 SCNJ 
138 referred to] p 100. 

 
3.    Object of undefended list 

(i) The object of the undefended list procedure is to avoid full trial 
when t here is no basis for it. 

(ii) The idea behind the resort to undefended list procedure in some 
situations is to avoid delayed or protracted trials and save time and 
expense in cases where the defendant has no defence to a claim 
for the recovery of debt or liquidated sums.  This is to avoid the 
frustration of claims through the use of frivolous defences.   

 
4.   Right to fair hearing not right to protracted trial 

The right to fair hearing does not mean a right to protracted trial. It means 
a reasonable Opportunity to state of present one’s case within a 
reasonable time. What is reasonable time certainly will depend on the 
peculiar circumstances of each case. [Kebba Njie & Ors V The State 
unreported) CA No 14/1988. 

 
5.    On fresh issue being raised on appeal for the first time 
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It is Incompetent and cannot be entertained or countenanced. [ Antoine 
Banna V Ocean View Resort Ltd & Ors (unreported) Civil Appeal No 
18/2003 of 1st March, 2006; Egbunike V African Continental Bank Ltd 
(1995) 2 SCNJ 58; Okobia V Ayanya & Ors (1998) 5 SCNJ 95  referred 
to] p100 

 
6.   The procedure to be followed in placing a suit on the undefended list 

(i) The plaintiff will file a writ of summons claiming for a debt or 
liquidated sum and accompanied by an affidavit which must  - 
a) Set forth the grounds upon which the claim is based. 
b) State that in the deponent’s belief there is no defence thereto. 

(ii) Upon filing the writ of summons and accompanying affidavit, the 
plaintiff can then apply to the Court that the writ be entered for 
hearing on the “undefended list”, marked accordingly and a date 
entered thereon for hearing. 

(iii) The Court shall carefully consider the affidavit in support of the writ 
of summons and shall if satisfied that there are good grounds for 
believing that there is no defence thereto, enter the suit for hearing 
on the “undefended list”, mark the writ accordingly and enter a date 
for hearing. 

(iv) The words “undefended List” will be boldly endorsed on the face of 
the writ and a return date entered therein for hearing. 

(v) The order, the writ of summons, and accompanying affidavit will 
then be served on the defendant. 

 
7. The nature of the application to place the suit on the undefended list 

The Rule did not state expressly how the application is to be made.  It can 
be implied from the wordings of the Rule and the manner it expects the 
Court to exercise its discretion to enter the suit for hearing on the 
undefended list, that the nature of hearing contemplated is hearing ex-
parte not interpartes.  The Court is expected to consider the affidavit in 
support of the writ of summons only and nothing more to satisfy itself that 
there are good grounds for believing that there is no defence thereto 
before entering the suit for hearing on the undefended list.  So the plaintiff 
can apply by motion ex-parte to the trial Court for the writ to be entered for 
hearing on the undefended list and be marked accordingly. 

 
8. Leave to raise a fresh issue on appeal is different from leave to argue 

it as additional ground of appeal 
The leave to argue it as additional grounds of appeal cannot satisfy the 
requirement of leave to argue it as a fresh issue on appeal. P.107 
 

9.    Previous Court of Appeal decisions binding on it - exceptions 
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It is trite that this Court is bound by its earlier decisions in cases in which 
the circumstances are not reasonably distinguishable from the present 
case. Some of the recognised exceptions to this rule is where the earlier 
decision is reached per Incuriam or would lead to absurdity or Injustice. 
[Yung V Bristol Aeroplane Co. Ltd (1947) 1 All ER 98; Ahmadou Badjie 
V State (unreported CA No 5-7/1988 of 7th December 1989). 

 
10.      What an affidavit should contain 

S.89 makes it mandatory that every affidavit used in the court shall 
contain only statement of facts and circumstances to which the witness 
deposes, either of his personal knowledge or from information which he 
believes were true. [Albert Sambou V The State (unreported MSC.  App 
No 37/2002 judgment delivered on 17th June, 2002.  

 
11. Damages and Claims for Indemnity in Insurance Contract defined 

An action by an Insured on a Contract of insurance which is a contract 
of Indemnity is a Claim for Unliquidated damages. [Candris V Argo 
Insurance Co (1963) 2 Lloyd’s Rep 65; See also Bullen & Leake & 
Jacobs, precedent of pleadings (13th Edition, sweet & Maxwell Hudon 
1990 at p.523 referred to] p.114. 
 

12. Undefended list can only be used in claims for liquidated 
damages 
By virtue of order 2 Rule 7 of the High Court Rules, the procedure 
of undefended list can only be used in claims for a debt or 
liquidated money demand. It cannot be used in claims for 
unliquidated damages. 

 
13. On when a lower court can be said to have refused to follow the 

decision of a superior court  
 If the said authorities had been cited to the trial court and it clearly 

refused to be bound by them, then the issue of its refusal to be bound 
by them would have a reason for determination. 

 
14. Is transfer of a case from undefended list to general cause list 

authomatic upon filing of notice of intention to defend  
 That at all times, the transfer of a case from the undefended list to the 

general cause list is not automatic, irrespective of whether the notice of 
intention to defend was filed on a date less or more than five days 
before the return date. 

 
15. Conditions for case to be placed on the undefended list  
 Before a suit is entered on the undefended list for hearing, Order 2 

Rule 7 requires that the Court must be satisfied that there are good 
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grounds for believing that there is no defence thereto.  So the reason 
for entering it on the undefended list is the belief that the defendant 
has no defence.  It follows from this position that the only basis upon 
which it can be removed from that list to the general cause list is if 
facts emerge showing that the defendant has a good defence to the 
action. 

 
16. Conditions before suits can be removed from undefended list to 

general cause list 
Order 2 Rule 9 stipulate the conditions defendant must satisfy before 
the suit can be removed from the undefended list to the general cause 
list.  These conditions are:- 

 
i. File a notice of intention to defend accompanied by an affidavit 

setting forth grounds of defence upon which he intends to rely. 
ii. The said notice of intention and affidavit must be filed within not 

less than five days before the return date. 
 

The notice of intention to defend filed must satisfy these two conditions 
before the matter can be transferred to the general cause list.   

 
17. The meaning of the word “and” 
 It is trite that the word “and” ordinarily conveys a conjunctive meaning. 
 
18. Inherrent jurisdiction of court to ensure that processes accord 

with due process 
 The court seised with a case has the inherent jurisdiction to ensure 

that all processes in the case are in accordance with the due process 
of law, so that if the law prescribes certain conditions precedent or the 
doing of a particular thing, it is the duty of the court to ensure that the 
conditions precedent have been complied with. 

 
19. On the effect of an “unless” provision in a statute provision  
 The “unless” provision has the effect of rendering a statutory provision 

permissive, conditional and not sacrosanct. 
 
20. Statement of claim not relevant in hearing on the undefended list 
 A statement of claim is not relevant in a hearing on the undefended list.  

If is heard on affidavits.  This is clear from the express provisions of 
Order II Rules 7 and 9 of the Rules of the High Court.  The practice of 
filing a statement of claim as part of the processes for a hearing on the 
undefended list negates Order II Rules 7 and 9.   It portrays the 
plaintiff as unsure of whether to have his matter heard on the 
undefended list or go straight to trial by pleadings.  The statement of 
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claim is not a relevant process for the purpose of hearing a suit on the 
undefended list. 

 
 The Gambian Cases referred to in the judgment: 
Ahmadou Badjie V State, Criminal Appeal No. HSS No. 5-7/88 unreported 
Albert Sambou V The State, Misc. App. No. 37/2002 
Antoinne Banna V Ocean View Resort Ltd. 
Bully Sanneh & ors V The State 
General Paints Company Ltd V Brown (Attorney for Harrison) C.A. No.5/91 
Jobe V Standard Chartered Bank Gambia Ltd (1997-2001) GR 232 
Kebba Njie & ors V The State Cri. App. No.14-25/88 unreported 
Sissoko V T.K. Motors Limited (1997-20010 GR 542 
 
Foreign cases referred to in the judgment: 
Alhaji Lasifi Yusuf V Union bank of Nigeria Ltd (1996)6 SCNJ 203 
Bank of the North Ltd V Intra Bank S.A. (1969)1 ALL NLR 91 
Cardris V Argo Insurance Co. (1963)2 Lloyd rep 65 
Egbunike V African Continental Bank Ltd (1995)2 SCNJ 58 
Ilodibia V NCC Ltd (1997) SCNJ 77 
John Holt & Co (Liverpool) Ltd V Fajemirokun (1961) ALL NLR 492 
Kalu V Odili (1992)6 SCNJ 76 
Okobia V Ayanya & ors (1998)5 SCNJ 95 
Olubusola Stores V Standard Bank Ltd (1975)4 SC 51 
Total International Ltd V Awogboro (1994)4 SCNJ 138 
Yung V Bristol Aeroplane Co. Ltd (1947) ALL ER 98 
 
The Gambian Statutes referred to in the judgment: 
The Constitution of The Gambia 1997  
S.24(1) 
Evidence Act 1984  
Ss.79, 89, 91 and 138(1) 
 
The Gambian rules of court 
 The Supreme Court;  
Rules 7 and 9 Schedule 2. 
 
Book referred to in the judgment: 
Bullen & Leake & Jacobs, precedent of pleadings 913th Edition, Sweet & 
Maxwell Huddan 1990 page 523 
 
Counsel: 
Ida D. Drammeh for Appellant  
Isatou Combeh Njai for Respondent 



                                             GAMSTAR INSURANCE COMPANY LTD. V  MUSA JOOF                                          (Agim, JCA) 

 104 

 
AGIM, JCA  (Delivering the lead judgment): This is an action arising out of 
a contract of insurance.  The Plaintiff on the 4th day of July 2001, insured his 
vehicle, a Porsche Boxer with the defendant, an insurance company, 
registered in The Gambia.  It was comprehensive insurance for D1000000.00.  
The Plaintiff was issued with a certificate of insurance, which was also 
evidenced by a comprehensive policy number 010110C201342.  On  the 13th 
March 2002, while the policy was subsisting, the Plaintiff was driving from 
Bakau towards Banjul along Mile 7 Road when an accident occurred and the 
vehicle hit the wall of a medical facility (Ndeban Medical Centre) resulting in 
serious damage of the vehicle.  According to the Plaintiff he reported the 
incident to the Defendant and handed over documents to the Defendant in 
furtherance of a request for indemnity for the full cover.  According to the 
Plaintiff it is the failure of the Defendant to settle his claim that led to the filing 
of suit No. 111/2003 at the High Court. 
 
This suit was commenced by a writ of summons on the undefended list 
issued on the 2nd day of July 2003.  See pages 2-9 of the record of appeal.  
The writ of summons was served on the appellant on 7th July 2003 with 23rd 
July 2003 as return date.  On the 15th of July the appellant filed a notice of 
intention to defend supported by an affidavit.  The Learned Trial Judge, after 
hearing both parties on the 23rd July 2003 entered judgement in favour of the 
plaintiff in the sum of D1 million, interest thereon at the rate of 10% per anum 
from the 1st day of July 2003 when the writ of summons was filed until date 
and cost of D15, 000. the main reason for the judgement is that the affidavit in 
support of the notice of intention to defend did not disclose a defence and 
falls short of the requirements of the rules.  Dissatisfied with the judgement, 
the appellant filed a notice of appeal on the 28th of July 2003.    The notice of 
appeal contained the following grounds of appeal:- 
 

i. The Learned Trial Judge erred in law in failing to give effect to 
the clear wording of the Rules of the High Court. 

ii. The Learned Trial Judge was wrong to enter judgment for the 
Plaintiff on its claim when the Defendant had filed a notice of 
intention to defend and an affidavit in accordance with Rules 
of the High Court and within the time specified in Order 2 Rule 
9 of the Rules of the High Court. 

iii. The Learned Trial Judge failed to appreciate that his powers to 
enter judgement on the basis that a good defence to the action 
on the merits had not been disclosed is restricted to those 
cases where the affidavit and notice of intention to defend 
were filed more than five clear days before the date fixed for 
hearing. 
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iv. The award of D1 million made in favour of the 
Plaintiff/Respondent does not take into account the 
compulsory excess payable by the Plaintiff/Respondent under 
the terms of the Policy. 

v. The said judgement was wrong and otherwise erroneous. 
 
The appellant filed additional grounds of appeal dated 28th April 2004, which 
were argued with leave of Court.  Ground iv of the original ground was 
abandoned.  The additional grounds are as follows: 
 

(a)“The Learned trial Judge was wrong in entering judgment 
for the Plaintiff when no policy  
      terms were ever pleaded, and it was not shown that the 
accident was one of the perils  
      covered by the said policy of  insurance. 

 
(b)  The Learned trial Judge was wrong in law in placing this 

suit on the undefended list. 
 
The affidavit sworn to by Habib Sowe on the 24th day of June 2003 
did not state that the defendant had no defence to the action in 
accordance with Order II Rule 7 of Schedule II of the Rules of the 
High Court. 
 
When the writ of summons was not so marked. 

 
The Learned trial judge wrongly entered judgment holding that 
the plaintiff held a “valid comprehensive policy as evidenced by 
Exhibit MJ annexed to paragraph 3 of the affidavit in support of 
the writ of summons”. 
 
The Learned trial Judge thus failed to consider whether a cause 
of action had been disclosed in the statement of claim or proof of 
the facts deposed to in the affidavit. 
 
Exhibit JM was at all material times the certificate and not the 
policy.  The policy was never tendered in Court.” 

 
The appellant’s brief of argument was filed on 29th April 2004.  The 
respondent’s brief was filed on 3rd June 2004.  The respondent’s brief 
adopted the issues raised for determination in the appellant’s brief as follows:- 
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i. Whether the Learned trial Judge correctly interpreted Order 2 Rule 
9 of Schedule II of the Rules of the High Court and the 
requirements thereof. 

ii. Whether the Learned trial Judge properly directed himself on the 
evidence which was before him and/or the applicable law before 
entering judgement for the respondent. 

iii. Whether the Learned trial Judge was right to award the 
Respondent the sum of    D1, 000,000 (One Million Dalasis) on his 
claim. 

 
This Court will adopt these issues. 
 
With respect to issue No.1, appellant in its brief argued that:- 
 

i. The Learned trial Judge should not have placed and heard the suit 
on the undefended list when the said writ was not marked as such 
and was not supported nor accompanied by an affidavit filed with 
the writ and stating therein that in the deponent’s belief there is no 
defence to the claim as required by Order II Rule 7 Rules of the 
High Court.  See paragraph 5-10 page 2 of appellants brief.  In the 
absence of such deposition the trial Court had no grounds for being 
satisfied that there was no defence to the action. 

ii. That the Learned trial Judge did not properly interpret Order II Rule 
9 of the Rules of the Supreme Court that where the defendant as in 
this case has filed a notice of intention to defend more than 5 days 
before the return date, the Learned trial Judge ought to, without 
more automatically transfer the case to the general cause list and 
order pleadings. The Court had no discretion to examine the 
grounds of defence to find out if they disclosed a defence not to talk 
of entering judgement thereon for the plaintiff.   

 
The appellant relied on the cases of Momodou K. Jobe V Standard 
Chartered Bank Gambia Ltd (1997-2001) GR 232 at 236, General Paints 
Company Limited V Brown (Attorney for Harrison) CA No. 5181 
(unreported) and Sissoko V T.K. Motors Limited (1997-2001) GR 542.  
The appellant further submitted that failing to automatically transfer the suit to 
the general cause list for hearing, the Court denied the appellant’s right to a 
fair hearing and acted in excess of jurisdiction.  That since hearing on the 
undefended list restricts the right of the appellant, such limited rights ought to 
be protected by strict adherence to the rules and ensure that defendant is not 
prejudiced in any way.  Appellant further relied on Olubusola Stores V 
Standard Bank Ltd (1975) 4 SC 51, see paragraphs 5.01-5.06 pages 2-5 of 
the appellant’s brief. 
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The respondent on the other hand argued that the Learned trial Judge rightly 
placed the suit on the undefended list in accordance with Order II Rule 7 of 
the High Court rule.  What is required is for the Court to be satisfied that there 
are good grounds upon which the claim is based.  On the interpretation of 
Order II Rule 9 of the High Court rules, respondent argued that where a 
defendant has timeously filed his notice of intention to defend not less than 5 
days before the return date, this only does not entitle him to have it 
automatically transferred to the general cause list.  Before it can be so 
transferred, the affidavit in support thereto must set forth the grounds of 
defence.  The Court here has a duty to examine the affidavit to   find out if it 
sets forth the grounds of defence.  For this submission he relied on “the 
proviso” in Order II Rule 9 which according to him states - “provided his 
affidavit sets forth the grounds of defence.” The respondent referred to two 
decisions of this Court interpreting Order II Rule 9; - General Paints Co. Ltd 
V Louis Brown CA No. 5/81 (unreported) at page 105-106 of the judgement 
and Momodou K. Jobe V Standard Chartered Bank Gambia Limited 
(1997-2001) GR at 236.  Respondent proceeded to submit on the basis of 
these two cases, that these decisions conflict and so the Court below had a 
right to decide which to follow.  That the Court rightly followed General Paint 
V Louis Brown.(Supra) as it is an earlier decision.  That as a matter of law 
the Court of Appeal is bound by its previous decisions and therefore the case 
of General Paints V Louis Brown is still good law.  See paragraphs 3.1-3.4 
pages 2-4 of the respondent’s brief. 
 
The decision of this Court following a careful consideration of the arguments 
of both sides is as follows:- 
 

1. With respect to compliance with Order II Rule 7 of the Rules of 
the High Court, Learned Counsel for the appellant is right in 
her submission that the writ of summons was not marked and 
the affidavit in support of the writ of summons omitted to state 
that in the deponent’s belief there is no defence to the claim as 
required by Order II Rule 7 of the Rules of the High Court 
which states as follows:- 

 
“Whenever application is made to the Court for the issue of a writ 
of summons, other than for the purpose of starting civil 
proceedings against the State in respect of a claim to recover a 
debt or liquidated money demand and such application is 
supported by an affidavit setting forth the grounds upon which 
the claim is based and stating that in the deponent’s belief there 
is no defence thereto, the Court shall, if satisfied that there are 
good grounds for believing that there is no defence thereto, enter 
the suit for hearing in what shall be called the “Undefended List,”  
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and mark the writ of summons accordingly, and enter thereon a 
date for hearing suitable to the circumstances of the particular 
case.”       

 
It is clear from the express words of this Rule that the entering of a suit for 
hearing on the undefended list is not automatic and must be the result of the 
exercise of the trial Court’s discretion upon an application by the plaintiff for it 
to be heard on the undefended list.  To comply with the requirements of 
Order II Rule 7 the following procedure must be followed:- 
 

1. The plaintiff will file a writ of summons claiming for a debt or liquidated 
sum and accompanied by an affidavit which must  - 

 
a) Set forth the grounds upon which the claim is based. 
b) State that in the deponent’s belief there is no defence thereto. 

2. Upon filing the writ of summons and accompanying affidavit, the 
plaintiff can then apply to the Court that the writ be entered for hearing 
on the “undefended list”, marked accordingly and a date entered 
thereon for hearing. 

3. The Court shall carefully consider the affidavit in support of the writ of 
summons and shall if satisfied that there are good grounds for 
believing that there is no defence thereto, enter the suit for hearing on 
the “undefended list”, mark the writ accordingly and enter a date for 
hearing. 

4. The words “undefended List” will be boldly endorsed on the face of the 
writ and a return date entered therein for hearing. 

5. The order, the writ of summons, and accompanying affidavit will then 
be served on the defendant. 

 
The Rule did not state expressly how the application is to be made.  It can be 
implied from the wordings of the Rule and the manner it expects the Court to 
exercise its discretion to enter the suit for hearing on the undefended list, that 
the nature of hearing contemplated is hearing ex-parte not interpartes.  The 
Court is expected to consider the affidavit in support of the writ of summons 
only and nothing more to satisfy itself that there are good grounds for 
believing that there is no defence thereto before entering the suit for hearing 
on the undefended list.  So the plaintiff can apply by motion ex-parte to the 
trial Court for the writ to be entered for hearing on the undefended list and be 
marked accordingly. 
 
In our present case, there was no application to the trial Court for the suit to 
be entered for hearing on the undefended list and to be so marked.  The 
respondent merely filed a “notice of undefended list” wherein he gave notice 
that he has filed an application to place the suit filed on the undefended list.  
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The notice is marked on top “Undefended List”.  See page 1 of the records.  It 
serves no useful purpose.  There is nothing to show that the plaintiff made 
such an application and nothing to show that any such application was 
granted.  Rather what happened was that after the filling of the writ and 
accompanying affidavit, the matter was fixed for hearing on 23rd July 2003.  
On that day judgement was entered after hearing the parties.  See page 20 of 
the records.  The trial Court never placed the suit for hearing on the 
undefended list.  On the 23rd July 2003, both the Court and the parties 
proceeded on the mistaken assumption that the suit was already entered for 
hearing on the undefended list.  Furthermore the affidavit in support of the writ 
of summons omitted to state that “in the deponent’s belief there is no 
defence” to the claim.  Clearly, Order II Rule 7 was not complied with both by 
the plaintiff and the Court, thereby rendering the procedure at the trial Court 
irregular. 
 
Inspite of this obvious irregularity, the respondent refused to complain and 
proceeded to file a notice of intention to defend with an accompanying 
affidavit  
 
which did not even raise the issue.  On the 23rd of July 2003, during the 
hearing of the suit on the undefended list, the respondent again did not raise 
the issue.  Judgement was delivered on that day.  The respondent having 
taken the above steps in the trial of the suit at the lower court without 
complaining of these irregularities, waived its right to object to same.  There is 
nothing in the records to suggest that the respondent suffered any injustice as 
a result of any of these irregularities.  It is trite law that a party who failed to 
object at the first reasonable opportunity after becoming aware of an 
irregularity, but took a step or steps in the proceedings, can not be heard to 
complain thereafter of the irregularities; especially where it has not caused 
him any injustice.   See the Nigerian Supreme Court decisions in Kalu V Odili 
(1992) 6 SCNJ 76, and Total International Ltd V Awogboro (1994) 4 SCNJ 
138.  The appellant cannot on appeal resile from a procedure he himself had 
adopted at the trial stage.  See Antoine Banna V Ocean View Resort Ltd & 
ors unreported decision of this Court in Civil Appeal No.18/2003 of 31st 
March 2006.  See also Nigerian Court decision in ILodibia V NCC Ltd 
(1997) 7 SCNJ 77 
 
It is now being raised for the first time on appeal with out the leave of this 
Court.  It is incompetent and cannot be entertained or countenanced by this 
Court.  See Antoine Banna V Ocean View Resort Ltd & ors (Supra) and 
the Nigerian Supreme Court decisions in Egbunike & Anor V African 
Continental Bank Ltd (1995) 2 SCNJ 58 and Okobia V Ajanya & ors 
(1998) 5 SCNJ 95. 
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The leave to argue it as additional grounds of appeal cannot satisfy the 
requirement of leave to argue it as a fresh issue on appeal.  See Alhaji Lasifi 
Yusuf V Union Bank of Nigeria Ltd (1996) 6 SCNJ 203. 
 
In the light of the foregoing, the arguments in the appellants brief at 
paragraph 5.10 pages 2-3 therein are hereby set aside for incompetence and 
will be disregarded. 
 
On the interpretation of Order II Rule 9 of the Rules of the High Court, I agree 
with the submission of Learned Counsel for the respondent that the transfer 
of a suit following the filing of a notice of intention to defend within not less 
than five days before the return date, is not automatic but conditioned on the 
affidavit in support thereof setting forth grounds of defence.  I do not agree 
with the submission of Learned Counsel for the appellant that the Court has 
no choice than to transfer the suit to the general cause list in the 
circumstance. 
 
Order II Rule 9 of Schedule II of the Rules of the High Court state thus:- 
 

“If the party served with the writ of summons and 
affidavit do not within not less than five days before 
the date fixed for hearing notify the Registrar of the 
Supreme Court that he intends to defend the suit and 
send with such notification an affidavit setting forth 
the grounds of defence upon which he intends to rely, 
then and in such case, unless the Court be satisfied 
that he has got a good defence to the action on the 
merits, or has disclosed such facts as may be deemed 
sufficient to entitle him to defend, the suit may be 
heard as an undefended suit, and judgment may be 
given by the Court without calling upon the plaintiff to 
summon witnesses before it to prove his case 
formally.”       

 
S.7 of the Rules of the Supreme (High) Court (Amendment) Rules 1995 
amended the said Order II Rule 9 as follows:- 
 

“Rule 9 of Schedule II of the Rules is hereby amended 
by (9) deleting the word “may” appearing immediately 
after the second accurence of the word suit and 
replacing it with the word shall…,” 

 
This Court had on several occasions interpreted these provisions.  Examples 
of such occasions are in General Paints Co. Ltd V Brown unreported 



                                             GAMSTAR INSURANCE COMPANY LTD. V  MUSA JOOF                                          (Agim, JCA) 

 111 

decision in Civil Appeal No.5/81, Jobe V Standard Chartered Bank Ltd 
(supra) and Sissoko V T.K. Motors Ltd (supra).  The interpretation or 
Order 2 Rule 9 as  
 
amended by this Court in General Paints Ltd V Brown was followed in the 
later cases of Jobe V Standard Chartered Bank and Sissoko V T.K. 
Motors.  It is summarised as follows:- 
 

“I construe rule 9 to mean that where a suit has 
been placed on the undefended list and the 
defendant is duly served with the plaintiff’s writ 
and accompanying affidavit: then, firstly, if the 
defendant files a notice of intention to defend the 
suit in addition to an affidavit setting forth, ie 
containing the grounds of defence upon which 
he intends to rely at least five days before the 
hearing date named in the writ of summons, he is 
entitled as a right to be given leave to defend the 
action. Secondly, however, if the defendant files 
the said documents within a period of less than 
five days before the named hearing date, the 
court may in its discretion allow him to defend 
the action on the merits, either: (a) if it is satisfied 
that the defendant has got a good defence to the 
action on the merits, or (b) if he has disclosed 
such facts as may be deemed sufficient to entitle 
him to defend the suit.” (The emphasis is mine.)
  

    
    

In Jobe V Standard Chartered Bank (Supra) at page 236 this Court held 
thus:- 
 

“Therefore if a defendant on the undefended list files 
his notice and grounds of defence five or more days 
before the hearing of the suit, the Court will not have 
discretion to examine the grounds of defence to 
enable it to decide whether the suit may be put on the 
general list or left on the undefended list.  Because 
such a defendant has asked for his case to be put on 
the general list and the Court has been given no power 
to use its discretion to refuse him, by implication it 
means the defendant must have his desire as of right.” 
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In Sissoko V T.K. Motors Ltd (Supra) at pages 546-547 this Court again 
held thus:- 
 

“If the party served wishes to secure the automatic 
transfer of his case from the undefended list to the 
general list of defended cases, he should serve his 
notice to defend five clear days before the return date 
entered on the writ.  The filing of a notice to defend at 
least five clear days before the hearing date, entitles 
the defendant without more, to a transfer of his case to 
the general list of defended cases.”  
     

As Learned Counsel for the appellant rightly submitted, these authorities 
being decisions of this Court bind the trial Court on the points decided therein.  
But the trial court  did not interpret Order 2 Rule 7 and 9 of the Rules of the 
High Court and did not directly decide the point raised by Miss Senghore for 
the appellant that the case should be automatically transferred to the general 
cause list since they have filed their notice of intention and affidavit within not 
less than five days before return date.  See page 20 of the records of appeal.  
The Court proceeded to enter Judgement for the plaintiff for the reason that 
the affidavit filed along with the notice of intention to defend disclosed no 
defence.  The appellant in raising the issue at the Trial Court did not cite any 
authority and did not draw the Courts attention to the existence of decisions of 
this Court on the point. If the said authorities had been cited to the trial court 
and it clearly refused to be bound by them, then the issue of his refusal to be 
bound by them would have arisen for determination. 
 
The issue that falls for determination from the manner the appellant argued its 
case during the undefended list hearing and the judgement of the trial court is 
whether the trial court was right in examining the affidavit in support of the 
notice of intention to defend to find out if it discloses a defence, and not 
whether it is bound by the Court of appeal decisions in General Paints Ltd V 
Brown, Jobe V Standard Bank and Sissoko V T.K. Motors.  The 
importance of this distinction lies in the fact that under the first question, this 
Court has the option to support or not support the lower Court’s decision.  
Under the second question it is confined to determining if the lower Court is 
right in refusing to follow Court of Appeal decisions. 
 
As stated in Jobe V Standard Bank Ltd at page 235, Order 2 Rule 9 is 
inelegantly and clumsily drafted.  The phraseology of the said provision may 
on a technical and isolated reading convey the two meanings stated in the 
earlier decisions of this Court referred to.  A careful and purposive reading of 
that rule together with order 2 Rule 7 shows clearly that at all times, the 
transfer of a case from the undefended list to the general cause list is not 



                                             GAMSTAR INSURANCE COMPANY LTD. V  MUSA JOOF                                          (Agim, JCA) 

 113 

automatic, irrespective of whether the notice of intention to defend was filed 
on a date less or more than five days before the return date. 
 
The idea behind the resort to undefended list procedure in some situations is 
to avoid delayed or protracted trials and save time and expense in cases 
where the defendant has no defence to a claim for the recovery of debt or 
liquidated sums.  This is to avoid the frustration of claims through the use of 
frivolous defences.   
 
Before a suit is entered on the undefended list for hearing, Order 2 Rule 7 
requires that the Court must be satisfied that there are good grounds for 
believing that there is no defence thereto.  So the reason for entering it on the 
undefended list is the belief that the defendant has no defence.  It follows 
from this position that the only basis upon which it can be removed from that 
list to the general cause list is if facts emerge showing that the defendant has 
a good defence to the action. Order 2 Rule 9 stipulate the conditions 
defendant must satisfy before the suit can be removed from the undefended 
list to the general cause list.  These conditions are:- 
 

iii. File a notice of intention to defend accompanied by an affidavit 
setting forth grounds of defence upon which he intends to rely. 

iv. The said notice of intention and affidavit must be filed within not 
less than five days before the return date. 

 
The notice of intention to defend filed must satisfy these two conditions before 
the matter can be transferred to the general cause list.  This is very clear from 
the express words of Order 2 Rule 9.  The relevant portion of this rule which 
brings out the mandatoriness of these two requirements is as follows -  
“…notify the Registrar of the Supreme Court that he intends to defend 
and send with such notification an affidavit setting forth the grounds of 
defence upon which he intends to rely…”.  The use of the word “and” 
between “defend” and “send” show that it is the intendment of that rule that 
the two conditions must be present.  It is trite that the word “and” ordinarily 
conveys a conjuctive meaning.  But the interpretation of these rule in the 
cases herein before referred to down play the mandatoriness of the 
requirement that the affidavit should set forth grounds of defence upon which 
the defendant intends to rely on where the notice is filed not less than five 
days before the return date.  These cases held that once the notice is filed on 
a date not less than five days before the return date, the only course of action 
open to the Court is to transfer the suit to the general cause list.  According to 
these decisions “the Court will not have discretion to examine the grounds of 
defence to enable it decide whether the suit may be placed on the general 
cause list or left on the undefended list.  Because such a defendant has 
asked for his case to be put on the general list and the Court has been given 
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no power to use its discretion to refuse him, by implication it means the 
defendant must have his desire as of right.”  This clearly renders irrelevant 
and unimportant the requirement that the affidavit set forth the ground of 
defence the defendant intends to rely on.   With the greatest respect to the 
very distinguished and erudite panel of judges in those cases, I think that the 
decisions were reached per incuriam.  It is incongruous to suggest that Order 
2 Rule 9 as amended when it expressly required the defendant to file an 
“affidavit setting forth the grounds of defence upon which he intends to rely”, 
did not intend that the Court should examine the said affidavit to find out if it 
sets forth such grounds of defence.  This interpretation certainly defeats the 
very essence and object of that provision and the undefended list procedure.  
Such an interpretation is the result of not reading Rule 9 purposively and 
practically.  It is beyond per adventure and I do not think I should belabour 
this point that the Court seised with a case has the inherent jurisdiction to 
ensure that all processes in the case are in accordance with the due process 
of law, so that if the law prescribes certain conditions precedent for the doing 
of a particular thing, it is the duty of the Court to ensure that the conditions 
precedent have been complied with.  It is logical and in accord with common 
sense that the only way it can do that is by examining the process in question 
to find out if it complies with the relevant provisions of the rule or statute.  The 
Court seised with an undefended list suit and in which the notice of intention 
to defend and accompanying affidavit has been filed on a date less or more 
than five days before the return date has a duty to examine the affidavit to 
find out if it sets forth grounds of defence on which the defendant intends to 
rely.  The affidavit must disclose a defence on the merits or disclose facts 
sufficient to entitle the defendant to have the matter transferred to the general 
cause list for a full blown trial.  The object of undefended list procedure is to 
avoid a full trial when there is no basis for it.  So to suggest as those 
decisions would appear to have done, that even where the grounds of 
defence are frivolous or disclose no defence, the case must go for a full trial 
because the defendant desires it so, will not only defeat the very essence of 
Order 2 Rules 7 and 9 but will be unfair and totally against the universal 
judicial trend that Courts should emphasise substantial justice and avoid 
frivolous processes.  It will also render the entire process susceptible to 
abuse by the defendant.  We cannot close our eyes to the high incidence of 
abuse of processes in our Courts.  Defendants have not been showing a 
readiness to admit liability when it is obvious that they have no defence.  
Many times we have witnessed the defence foisting on the plaintiff and the 
Court a wasteful trial process by insisting that he has a defence to a suit.  At 
the end of the case, it becomes clear that the matter should not have gone for 
trial in the first place.  Furthermore it is dangerous and unhelpful to 
administration of justice to vest on the defendant the nimbus of majesty of 
deciding when a matter should be transferred to the general cause list.  There 
is no doubt that this will encourage abuse of the undefended list procedure by 
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the defendant who may not want judgement to be entered against him even 
though he had no defence to the claim.  Clearly such an interpretation would 
yield very absurd results.  It is that kind of interpretation that led Learned 
Counsel for the appellant to the wrong conclusion at paragraph 5.06 page 4 
of the appellant’s brief that the failure of the trial court to automatically transfer 
the Suit to the general Cause List denied the defendant its right to fair 
hearing.  The right to fair hearing does not mean a right to a protracted trial.  It 
means a reasonable opportunity to state or present one’s case within a 
reasonable time.  See S.24 (1) 1997 Constitution of the Republic of the 
Gambia.  What is “reasonable time” certainly will depend on the peculiar 
circumstance of each case.  See this courts decision in Kebba Njie and others 
V. The State (un reported in Criminal Appeal No. 14-25/88) providing 
guidelines for the determination of fair hearing within a reasonable time.  
 
The Court has the discretion to decide what is reasonable time. However the 
discretion must be Judicially and judiciously exercised’.  It will amount to an 
improper exercise of that discretion, where a court which had placed a Suit on 
the undefended List because it had good grounds to believe that the 
defendant had no defence to a claim, simply transfer the claim to the general 
Cause List without finding out if the affidavit in support of the notice of 
intention to defend set forth grounds of defence, just because the defendant 
desires it.  This is what will violate S. 24 of the 1997 Constitution.  The 
procedure in Order II Rules 7 and 9 of the Rules of the High Court is a 
truncated one which restricts the time within which the parties can present 
their case.  An interpretation that ensures that there is due regard for the case 
presented by the defence during such truncated hearing cannot be said to 
have violated his right to fair hearing.  See  Olubusola Stores V. Standard 
Bank (1975) 1 ALL NLR (Part 1) 125 at 130.     
 
If Rules 7 and 9 of Order 2 are read together it will be seen clearly that it is 
the intendment of the rules in providing for undefended list procedure that the 
Court should have the discretion to decide on the basis of the state of the 
affidavits filed by both sides, whether to hear the suit on the undefended list 
or transfer same to the general cause list in all situations.  Order 2 Rule 7 
vests on the Court the discretion to decide whether to enter or not to enter for 
hearing on the undefended list.  It provides that if the Court is “satisfied that 
there are good grounds for believing that there is no defence thereto, it shall 
enter the suit for hearing on the undefended list”.  It is also a clear absurdity 
to say that the same Court which entered a suit for hearing on the 
undefended list on the belief that there is no defence should simply transfer it 
from there to the general cause list without bordering to find out if there is now 
a defence to the claim.  We must remind ourselves of the exact words of 
Order 2 Rule 7.  It says if the Court is satisfied that there is no defence to the 
claim.  It did not say if the Court is satisfied that the defendant does not intend 
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to defend.  If the provisions were to this later effect, then the mere filing of a 
notice of intention to defend and accompanying affidavit indicating the 
defendants intention to defend would have been sufficient to warrant the 
automatic transfer without more of the suit to the general cause list.  But that 
is not the situation here.  Since the Court entered the matter for hearing on 
the undefended list because it believed the defendant has no defence thereto, 
the only reason on the basis of which the Court can reverse itself is if the 
defendant now comes to show he has a defence to the claim. 
 
A purposive interpretation of Rule 9 by reference to Rule 7 show that the 
Court has a discretion to find out if the defendant has a good defence to the 
action on the merits or has disclosed such facts as may be deemed sufficient 
to entitle him to defend.  The rule did not envisage just any defence or a 
frivolous defence.  It envisaged a defence upon which he intends to rely.  The 
Nigerian cases of John Holt & Co. (Liverpool) Ltd V. Fajemirokun (1961) 
ALL NLR 492, Bank of the North Ltd. V. Intra Bank S.A. (1969) 1 ALL NLR 
91, Olubusola Stores V. Standard Bank (Supra) are useful guides on this 
point.  A defence upon which a party intends to rely certainly cannot be a 
frivolous defence.  Rule 9 as amended seeks to impose a time limit within 
which the defendant must file his notice of intention to defend and affidavit.  It 
states that if the defendant fails to do so within not less than five days before 
the return date, the Court can enter judgement against him, unless the Court 
be satisfied that he has a good defence on the merits, or has disclosed such 
facts as may be deemed sufficient to entitle him to defend. The implication of 
this ‘unless’ provision is that a Court should not discountenance or disregard 
a notice and supporting affidavit and enter judgement against the defendant 
merely because it was filed out of time.  It should not enter judgement where 
the affidavit discloses a good defence on the merits or facts sufficient to 
warrant a defence. The ‘unless’ provision has the effect of rendering the time 
limit permissive and non sacrosanct.   So the relevant consideration is not 
when the notice of intention to defend and affidavit was filed before the return 
date but whether the affidavit discloses a good defence or facts considered 
sufficient to warrant a trial. 
 
In the light of the foregoing, I will depart from the said decisions of this Court 
for the reason that they were reached per incuriam and in order to avoid 
absurdity and injustice.  It is trite that this Court is bound by its earlier 
decisions in cases in which the circumstances are not reasonably 
distinguishable from the present case.  Some of the recognised exceptions to 
this rule is where the earlier decision is reached per incuriam or would lead to 
an absurdity or injustice.  The leading case on the point is the English case of 
Yung V Bristol Aeroplane Co. Ltd (1947) 1 ALL ER 98.  This principles of 
judicial precedent was applied by this Court in Ahmadou Badjie V State 
(unreported Judgment of this Court in Criminal Appeals HSS No. 5-7/88 of 7th 
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December 1989) where this Court departed from its earlier decision in Bully 
Sanneh & ors. V. The State. 
 
I refuse to be bound by those decisions I hold that in all situations, when a 
matter has been entered for hearing on the undefended list, upon the 
defendant filing a notice of intention to defend and affidavit setting forth 
grounds of defence at any time before the return date, the trial court must 
examine the affidavit filed by both sides to find out if the defendant has a 
good defence on the merits.  If the affidavit discloses a good defence, the trial 
court must transfer the matter to the general clause list.  If it does not, then 
the trial court will hear it on the undefended list and enter judgement for the 
plaintiff.  
 
In the light of the foregoing, I resolve issue No.1 in favour of the respondent. 
 
With respect to issue Nos. 2 and 3, it is contended for the appellant that on 
the state of the evidence as contained in the affidavits of the plaintiff and the 
defendant, the plaintiff’s claim was not established and remained disputable.  
That there was nothing to show that the insured peril had occurred and the 
policy which contain the contract terms was not placed before the Court to 
justify the claim.  That the Learned Trial Judge wrongly entered judgement in 
favour of the plaintiff. 
 
The respondent on his part contended that the statement of claim had 
sufficiently described and identified the insurance policy.  That the insurable 
interest is in possession of the appellant following the accident.  That the 
subsistence of the insurance policy in itself implied that all conditions 
precedent had been fully performed.  The respondent was entitled to 
judgement. 
 
Before I proceed to deal with this issue, let me reproduce the evidence led by 
both sides in their respective affidavits, on the basis of which hearing on the 
undefended list took place resulting in the judgement appealed against.  This 
will facilitate a better understanding of the issues raised herein.  The affidavit 
in support of the statement of claim and writ of summons filed by the 
respondent state as follows:- 
 

1. I am the attorney of the plaintiff and have his authority to swear to 
the affidavit on his behalf. 

2. The plaintiff had on the 4th day of July 2001 insured his vehicle a 
Porsche Boxter, Registration number NIGGA 2 with the defendant 
an insurance company. 
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3. The plaintiff insured the vehicle for D1,000,000. (one million 
Dalasis) and was issued with a certificate of insurance.  The 
certificate is now produced and shown to me marked “MJ”. 

4. The policy issued to the plaintiff was for comprehensive cover 
which was valid till 3rd July 2002 and the policy number was 
010110C201342. 

5. On the 13th of March 2002 whilst the policy was still subsisting 
the plaintiff was driving from Bakau towards Banjul along the Mile 
7 road when an accident occurred and the vehicle hit the Ndeban 
Medical Centre fence. 

6. I was at the time travelling in the vehicle with the plaintiff and we 
thereafter reported the accident to the Police Mobile Unit at 
Kanifing.  An interim accident report was prepared by the Police 
and has been submitted to the defendant company. 

7. A report of the accident was made to the defendant Company 
which took over the vehicle and declared it to be a write off.  The 
vehicle is still in the possession of the defendant Company. 

8. The plaintiff submitted a duly completed claim form to the 
defendant who requested for proof of purchase documents, 
Customs and excise clearance, copy of driver’s licence and the 
Police report all of which were handed over to the defendant. 

9. The defendant company however made an offer of D250,000.00 
(two hundred and fifty thousand Dalasis) which was rejected by 
the plaintiff. 

 
See pages 6-7 of the record of appeal. 
 
The affidavit in support of the notice of intention to defend filed by the 
appellant state as follows:- 
 

1. I am an official of the Defendant Company herein, and I am 
authorised by the Defendant Company to swear to this affidavit 
on its behalf. 

2. This affidavit is sworn in opposition to the affidavit of one HABIB 
SOWE sworn in this matter on the 24th day of June 2003. 

3. Paragraph 1 of the said affidavit is denied. 
4. Save that it is admitted that the plaintiff insured his vehicle with 

the Defendant Company and was duly issued with a certificate of 
insurance, Paragraphs 2, 3 and 4 of the said affidavit are denied. 

5. Paragraphs 5 and 6 of the said affidavit are denied. 
6. Save that it is admitted that a report of the accident was made to 

the Defendant Company, Paragraph 7 of the said affidavit is 
denied. 
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7. Save that it is admitted that the requested documents were 
handed over to the Defendant Company, Paragraphs 8 of the said 
affidavit is admitted. 

8. The defendant Company made several requests for certain 
documents which were needed in order to process the plaintiff’s 
claim. 

9. The plaintiff failed or was unable to produce the documents 
requested by the defendant Company. 

10. Paragraph 9 of the said affidavit is admitted.  As the plaintiff was 
unable to produce all the documents to substantiate his claim, 
the said offer was an ex gratia offer intended to maintain good 
relations with the plaintiff but not otherwise. 

11. I believe, that the defendant Company has a very good defence to 
this action and ought to be allowed to defend same. 

12. I make these statements to the best of my knowledge, information 
and belief. 

 
After a careful perusal of the facts in the affidavit accompanying the writ of 
summons and that accompanying the notice of intention to defend, I have no 
choice but to agree with the submission of learned Counsel for the appellant 
that the plaintiff’s claim was not established and remained disputable.  This is 
an action to enforce a contract of insurance.  The contract is contained in the 
insurance policy which stipulates the terms of the contract like the insured 
peril, the insured interest  and the amount payable as indemnity for loss 
resulting from the occurrence of the insured peril.  The respondent’s claim 
was based on this policy which is in documentary form.  The policy is 
obviously the foundation of this case.  It is surprising that he did not exhibit 
such a fundamentally relevant document along with his affidavit in support of 
his writ of summons.  This would have put the terms of the policy beyond 
dispute.  Even the documentary particulars of the ownership and license of 
the vehicle, and the license of the person who drove the vehicle at the time of 
the occurrence of the accident are not exhibited.  It is obvious from 
paragraphs 6 and 7 of the affidavit in support of the writ of summons that 
there is a documentary evidence of the occurrence of the insured peril, the 
police interim report.  The respondent did not also border to exhibit a copy of 
this report before the trial Court.  No document was exhibited by the 
respondent to show that he submitted a claim form to the appellant.  There is 
no doubt that if the respondent had exhibited all these documents with his 
affidavit, his claim would have been beyond dispute.  It did not and the 
appellant filed a notice of intention to defend disputing the amount covered by 
the policy and the occurrence of the insured peril.  The appellant denied 
taking over the insured vehicle, declaring it a write off or having possession of 
it.  The appellant also denied receiving the requested documents from the 
respondent.  These disputations rendered the production of the above 



                                             GAMSTAR INSURANCE COMPANY LTD. V  MUSA JOOF                                          (Agim, JCA) 

 120 

documents necessary to enable the Court decide the indemnity stipulated in 
the policy, the occurrence of the insured peril and if such occurrence  did not 
result from a breach by the respondent of a term of the policy and the 
submission of the requested documents to the appellant.  With these issues 
remaining unsettled I do not see how judgement can justifiably be entered for 
the plaintiff on the undefended list. 
 
The undefended list procedure is a truncated procedure whereby the trial is 
conducted on the basis of affidavits.  A party who invokes that procedure 
must be diligent enough to put before the Court all documentary materials 
that will make his case straight forward and indisputable.  The practice is to 
exhibit all relevant documentary evidence that will put the claim beyond 
dispute.  The failure to exhibit such relevant documents as in this case will 
open the claim up to disputation.  Once it is disputed, the suit will have to be 
transferred to the general cause list for trial.  A Court cannot resolve the 
disputes by speculating on the contents of documents not before it.   
 
On behalf of the respondent, at page 5 of respondent’s brief, in trying to justify 
omission to include the policy and other documents, it is argued that the 
statement of claim had identified the policy upon which the claim was made 
by number and date and had sufficiently described it.  A statement of claim is 
not relevant in a hearing on the undefended list.  If is heard on affidavits.  This 
is clear from the express provisions of Order II Rules 7 and 9 of the Rules of 
the High Court.  The practice of filing a statement of claim as part of the 
processes for a hearing on the undefended list negates Order II Rules 7 and 
9.   It portrays the plaintiff as unsure of whether to have his matter heard on 
the undefended list or go straight to trial by pleadings.  The statement of claim 
is not a relevant process for the purpose of hearing a suit on the undefended 
list. Be that as it may, the reliance on the identification of the policy in the 
statement of claim is of no moment as the exact identifying particulars are 
reproduced in paragraph 4 of the affidavit in support of the writ of summons.  
The question here is, why the respondent did not exhibit such an important 
document upon which his case is founded?  Why keep the document away 
and rather be leading secondary evidence of its contents?  Which is better, to 
produce the document or to testify as to its contents?  If the document is 
produced, it will speak for itself particularly on the matter of the agreed 
indemnity.  Furthermore by virtue of S.79 of the Evidence Act 1994 it is 
doubtful if affidavit evidence of the contents of the insurance policy is 
admissible.  The section provides that all facts except the contents of 
documents may be proved by oral evidence.  Clearly affidavit evidence is akin 
to oral evidence in all respects.  S.138(1) of the said Evidence Act put the 
matter beyond doubt.  It provides interalia that when any contract has been 
reduced to the form of a document no evidence may be given of such 
contract except the document itself is produced or secondary evidence of its 
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contents in cases in which secondary evidence is admissible under the 
Evidence Act. 
 
Inaddition to the fact that some relevant facts remain disputable, paragraphs 
2, 3, 4, 7, 8 and 9 of the affidavit of Habib Sowe violate S.89 of the Evidence 
Act.  Habib Sowe did not state how he came by the facts he deposed to in 
his affidavit.  He did not state that he had personal knowledge of the facts or 
that information was supplied to him which he believes to be true.  S.89 
makes it mandatory that every affidavit used in the Court shall contain only a 
statement of facts and circumstances to which the witness deposes, either of 
his personal knowledge or from information which he believes were true.  In 
the light of this provision, paragraphs 2, 3, 4, 7, 8 and 9 of the affidavit of 
Habib Sowe are incompetent and are hereby struck out.  The facts in 
paragraphs 5 and 6 were personally witnessed by Habib Sowe.  Since those 
paragraphs cannot make much meaning on their own, the paragraphs and 
the entire affidavit are hereby equally struck out.  See Albert Sambou V The 
State (unreported judgement of Gambia High Court Per A.K. Savage J as he 
then was delivered on 17th June 2002 in MSC.APPL.NO.37/2002) where 
S.89 and 91 of the Evidence Act were applied in exactly similar 
circumstances and the affidavit declared worthless. 
 
Another reason why the hearing and judgement on the claim for indemnity on 
the undefended list is wrong is that an action by an insured on a contract of 
insurance which is a contract of indemnity is a claim for unliquidated 
damages.  See Candris V Argo Insurance Co. (1963) 2 Lloyd’s Rep…65 
and Bullen & Leake & Jacobs, Precedent of Pleadings (13th Edition, 
Sweet & Maxwell Hudon 1990) page 523.  By virtue of Order 2 Rule 7 of the 
Rules of the Supreme (High) Court the procedure of undefended list can only 
be used in claims for a debt or liquidated money demand.  It cannot be used 
in claims for unliquidated damages. 
 
For the above reasons issues Nos. 2 and 3 are resolved in favour of the 
appellant.  The judgement of the Gambia High Court per Belgore J (as he 
then was) is hereby set aside.  Civil suit No.14/2003 is hereby transferred to 
the general cause list for pleadings. 
 
I assess and award costs on the sum of D10, 000 in favour of the appellant. 
 
 
 
Paul  JCA:     I agree   
  
Yamoa  JCA: I agree       
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       Appeal allowed 

Case transferred to the General cause list 
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PRACTICE & PROCEDURE – Rules of court – Competence and court 
action. 
 
PRACTICE & PROCEDURE – Fresh issue on appeal – Steps to take.   
 
FACTS: 
The respondent herein as plaintiff filed a writ of summons accompanied by a 
statement of claim. The writ of summons and statement of claim were served 
on the appellants. When the matter was called for the first time. Plaintiff 
Counsel informed the Court that she is reliably informed that there is an 
affidavit of service. She then applied for pleadings to be ordered. The Court 
ordered the appellants to file their statement of defence within 14 days. This 
application was granted by the Court which extended the time by another 14 
days within which the defendants were to file their statement of defence. He 
proceeded straightaway to move the pending motion for Judgment in default 
of defence. After considering the affidavit in support of the motion, the Court 
entered judgment for the plaintiff as per the statement of claim pursuant to 
Order 24 Rule 2 Second Schedule. Strangely, the Court thereafter adjourned 
the suit to 6th June 2002. The statement of defence was not attached to the 
said motion. Their application for setting aside the judgment relying on Order 
34 Rule 5, second Schedule of the High Court the reasons relied on for their 
application are that; the surname of the 3rd defendant who has authority to 
defend this suit is wrongly stated in the writ of summons; the defendants had 
then not paid for Counsel services; now his brief has been perfected and 
accordingly he has filed a defence. 
 
ISSUES: 

1. The learned judge misdirected himself, was wrong in law and in 
fact and did not exercise his discretion judiciously in refusing to 
set aside the ex-parte judgement. 

(a) the learned judge was wrong when he said that the court 
cannot consider default of appearance through illness 
without medical certificate in any circumstances reasonable. 

PARTICULARS 

(b) there is nothing to support the assertion or finding that the 
Defendant’s “primary strategy” was to delay. 

(c) no reason for saying that Defendant’s statement of defence 
does not show a bona fide defence. 

 
2. The learned judge erred in law when he failed to take full or 

proper account of the Rules of natural justice. 

(a) there is no proof that the notice of motion was posted on the 
notice board as ordered by the Court. 

PARTICULARS 
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(b) There is no proof that the Defendants had notice of 
judgement before 2nd August, 2002. 

 
3. The Ruling is against the weight of the evidence. 

 
HELD: (Appeal Struck Out) 
1. On Rules of court 

It is trite law that rules of court are meant to be obeyed , and the court 
has a duty to discourage their violations, except for very good reasons 
and in really very exceptional situations. Such exceptional situations 
include where it can be held that the irregularity has been waived or 
that it does not materially affect the merits of the case or it will 
engender a miscarriage of justice to allow it vitiate a process. [Eboh & 
Ors V Akpotu (1968) NMLR 270] referred to p.126. 

 
2. On Compliance with rules of procedure 

The courts will insist on a strict compliance with the rules of procedure 
meant to safeguard the fundamental right from adverse party to fair 
hearing with the right to notice. [Ifeanyi V A.B.C. Ltd and Anor (1997) 2 
SCNJ 93.] referred to p.126. 

 
3.  On Evidence of fact not contained in pleadings 

It is a principle of law that evidence on a fact not contained in the 
pleadings of the parties go to no issue and will be disregarded. 

 
4. On purpose of ground of appeal 

The purpose of the ground of appeal is to give notice to the respondent 
of the issues in controversy on appeal, just like pleadings are meant to 
give notice to the adverse party of the facts in issue during trial. 
[Nwankwo V Nwankwo (1993) 6 SCNJ 44;see also Rule 12(1) –(3) of 
the Gambia   court of Appeal Rules. referred to] p 126. 

 
5. Ground of appeal is a requirement of fair hearing and jurisdiction 

Apart from constituting a requirement for the fair hearing of the appeal, 
the ground of appeal also define the jurisdiction of the appellate court. 
It curtails or restricts his jurisdiction to only the complaints properly 
raised in the grounds of appeal. [Olusanya V Olusanya (1983) 3 SC.4; 
Iyaji V Eyigebe (1987) 3 NWLR p 523 at 528 referred to] p.127 

 
6.  Notice of Appeal without grounds of appeal 

A bare notice of appeal without any ground or grounds of appeal is 
valueless, Incompetent and in some situations an abuse of process. 
[Akeredolu and ors V Akinremi and ors (1986) 4 SC 325; SCN and 



HARO COMPANY LIMITED & ORS V OUSMAN JALLOW  

 126 

Halaby V Halaby (1951) 13 WACA 110; Edward Graham V Lucy 
Mensah referred to] p.127     

 
7. Ground of Appeal not to allege misdirection and error 

A ground of appeal cannot allege both a misdirection and an error of 
law as the two are mutually exclusive. Such a ground of appeal is not 
competent. [Paul Nwadike V Cletus Ibekwe and ors (1987) 11-12 
SCNJ 72;  Labiyi and ors V Auretida (1992) 10 SCNJ 1;  Olarewaju 
and Anor V Ogunleye (1997), SCNJ 144] see also, Rule 12(2) of the 
Gambia Courts of Appeal Rules cap 6:02 Vol ll laws of the Gambia 
1990. referred to] p.128 

 
8. Purpose of particulars of ground of Appeal and relationship with 

ground of appeal 
The particulars to ground of appeal do not constitute the ground of 
appeal; they merely dilate and support the ground of appeal. Their 
competence is derived from the ground of an appeal. [Fishing 
Industries Ltd and ors V Coker (1990) ll SCNJ 56; Honika Saw Mill 
Nig. Ltd. V Hoff (1994) 2 SCNJ 86 referred to] p.129. 
If the main ground is incompetent, the particulars cannot operate to 
save it for exnihilo nihi fit [Ogoyi V Unagba and Anor (1995) 105 SCNJ 
55 referred to p.129. 

 
9. What is the relationship between a ground of appeal and the 

judgment appealed against? 
A ground of appeal must relate to matters decided in the judgment 
appealed against. The purpose of the ground of appeal is to isolate 
and accentuate for attack the basis of the reasoning of the decision 
challenged. It must be fixed and circumscribed within a particular issue 
in controversy, otherwise it cannot be regarded as relates to the 
decision. [Carlen (Nig) Ltd V University of Jos and Anor (1994) 1 SCNJ 
72; Saraki V Kotoye (1992) s12 SCNJ 26; Coker V UBA PLC (1997) 2 
SCNJ 130] referred to p. 130 Oputa JSC (as he then was) in the case 
of Babalola and Ors V The State (1989) 4 NWLR (p 115) 246 at 294 
said:- an appeal – copy the underline at page 130 – 131. 

 
10. Fresh issue can be raised in an appeal but must be with leave of 

court 
An appeal on a point not raised nor decided in the trial nisi prius, can be 
raised and argued as a fresh issue on appeal with leave of the appellate 
court. In the absence of such leave, such a ground and any issue or 
argument based thereon remain Incompetent and invalid. (Gamstar 
Insurance V Musa Joof (Unreported CA no 19/- 2003, judgment 
delivered on 3rd April, 2006. 
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11.      Scope of Omnibus ground of appeal 

The nature and scope of an omnibus ground of appeal in a civil case is 
that it covers the totality of the evidence and questions the appraisal 
and evaluations of all evidence adduced. It does not question specific 
findings of facts, and decisions or conclusions of law on specific 
issues. [Ajibona V Kolawole and Anor (1996) 12 SCNJ 270 referred to] 
p. 131. 

 
12.    When findings of fact of the trial court is not appealed against, the 

appellate court will decline to hear the party 
It is trite law that a party cannot be heard on appeal on a particular 
finding of the trial court against which he has not appealed; whether the 
party be the appellant or the Respondent [Ijale V Leventis (1959) 4 FSC 
108; referred to] p.133. 

 
The failure of an appellant in his grounds of appeal to attack the very 
basis or material     findings in the decision of the trial court is fatal to an 
appeal. Without doing so in the grounds, he cannot do so in his brief. 
[Okoye V N.C and F Co Ltd (1991) 5 LRCN 1547; Alakija and Ors V 
Abdulai (1998) 5 SCNJ 1; Sarami and Ors V The Military Governor of 
Ondo State and Ors (1998)1 SCNJ 1; Underwater Engineering Co Ltd 
and Anor V Dubefon (1995) 6 SCNJ. 55, Iseru V Catholic Bishop of 
Warri Diocese (1997) 4 SCNJ 102 referred to). 
 

13.    On application to set aside default judgment 
The existence of a defence on the merits is the most paramount 
consideration in applications of this nature. 

  
Lord Denning in the case of Hayman V Rowlands (1957) 1 ALL ER 
321 at 323 said:  
“The party asking for a new trial ought to show some defence on 
the merits. But so long as he does so, the strength or weakness 
of it does not matter”. 

 
It is stated at paragraph 13/9/5 Vol.I of the White Book 1955 that:- 
“On the application to set aside a default judgement the major 
consideration is whether the defendant has disclosed a defence 
on the merits, and this transcends any reasons given by him for 
the delay in making the application even if the explanation given 
by him is false”. 
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14. Court to do substantial justice 
A court should strive to do substantial justice and should not allow itself 
to be prevented from doing so by procedural rules. 

 
15. Strict compliance with procedural rules of fair hearing 

The courts will insist on a strict compliance with rules of procedure 
meant to safeguard the fundamental right of an adverse party to fair 
hearing like the right to notice. P.132 

 
16. Meaning of “or” 

This provision by the use of the word “or” regards them as separate or 
disjunctive. This is the ordinary and natural meaning of this provision. 
P. 134. 

 
17. Omnibus ground of appeal invalid without appeal against crucial 

findings of facts 
It is doubtful whether the general or omnibus ground of appeal is 
competent valid, appropriate and arguable when the appellants did not 
appeal against certain crucial specific findings of facts and decisions in 
the ruling. P. 136 

 
18. Ammended grounds of appeal superceds initial grounds 

The initial notice of appeal dated 29th December 2002 having been 
amended by the Ammended Grounds of Appeal, it is no longer 
relevant and valid for the purpose of the Appeal. It has been 
superceded and substituted by the Ammended Grounds of Appeal. P. 
139 
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AGIM JCA (Delivering the lead judgment): On the 16th of August 2001, the 
respondent herein as plaintiff filed a writ of summons accompanied by a 
statement of claim to commence Civil Suit No. 172/2001 in the High Court of 
The Gambia.  The writ of summons and statement of claim were served on 
the appellants.  When the matter was called for the first time on 10th 
December 2001, both parties and their Counsel were absent.  On 4th 
February 2002, the matter was again called.  Only the plaintiff and his 
Counsel were present.  Plaintiff Counsel informed the Court that she is 
reliably informed that there is an affidavit of service.  She then applied for 
pleadings to be ordered.  The Court ordered the appellants to file their 
statement of defence within 14 days.  The matter was adjourned for mention 
to 26th February 2002.  On this date, all parties were again absent.  Only 
Counsel were present.  C. Mene Esq. appeared for plaintiff/respondent. N. 
Othman Esq. who appeared holding the brief of S.B.S. Janneh Esq. for the 
defendants/appellants applied for extension of time to file their statement of 
defence.  On the next adjourned date counsel for the appellant applied for 
extension. This application was granted by the Court which extended the time 
by another 14 days within which the defendants were to file their statement of 
defence.  The matter was thereupon adjourned to 24th April 2002 for hearing 
in the presence of Counsel to both sides.  On 24th April 2002, S.B.S. Janneh 
Esq. for the defendant signed and filed a notice dated 23rd April 2002 
indicating he was withdrawing from the suit on the ground that his clients 
have failed to contact him for further instructions.  When the matter was called 
on the same 24th April 2002 all parties were as usual absent.  S.B.S. Janneh 
Esq. for the defendants was absent.  Only plaintiff’s Counsel was present.  
She informed the Court that her learned friend S.B.S. Janneh Esq. had just 
informed her that he is no longer representing the defendants after he was 
served with the motion papers.  She thereupon applied to Court to have the 
motion paper posted on the Notice Board of the High Court.  The Court 
granted the order stating that it was acting in pursuance to Order 3 Rule 5(e) 
of the first Schedule of the High Court and adjourned the suit to 13th May 
2002 for hearing.  On this day, all parties were absent. Counsel for the 
defendant was absent. M. Drammeh Esq. appeared for the plaintiff holding 
brief for Ida Drammeh Esq.  After announcing his appearance for the plaintiff, 
he proceeded straightaway to move the pending motion for Judgment in 
default of defence.  After considering the affidavit in support of the motion, the 
Court entered judgment for the plaintiff as per the statement of claim pursuant 
to Order 24 Rule 2 Second Schedule Rules of the High Court Rules.  
Strangely, the Court thereafter adjourned the suit to 6th June 2002 for 
mention. 
 
On the 18th September 2002 the defendants filed a motion on notice praying 
that::- 
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1. That the judgment in this suit be set aside. 
2. That the Defence filed in this suit be deemed properly filed. 
3. That the suit be heard on the merit. 
4. Further or other orders as the Court deems just. 

 
The statement of defence was not attached to the said motion.  The 
plaintiff/respondent filed an affidavit in opposition and an additional affidavit in 
opposition.  No further affidavit was filed by the defendants but they filed a 
statement of defence dated 18th September 2002 on 25th October 2002.  The 
matter was again called on 30th October 2002 and the parties were as usual 
absent except their respective Counsel who were present.  The motion was 
adjourned to 2nd December 2002, when the defendants moved and argued 
their application for setting aside the judgement relying on Order 34 Rule 5, 
Second Schedule of the High Court.  The reasons relied on for their 
application are that - the surname of the 3rd defendant who has authority to 
defend this suit is wrongly stated in the writ of summons; the defendants had 
then not paid for Counsel services; now his brief has been perfected and 
accordingly he has filed a defence. 
 
Learned Counsel for the plaintiff/respondent in her reply stated that - an 
application such as this is not granted as a matter of course; sufficient cause 
must be shown; such cause has not been shown in the 
defendants/applicants’ affidavit; the date when 3rd defendant took ill is not 
stated therein; no medical certificate of the 3rd defendant’s illness; the 
defence was not filed along with the application and so the deposition that it is 
filed along with the application is false, it had never been brought to the 
attention of the Court that 3rd defendant was wrongly named; in any case 3rd 
defendant himself without leave of Court has corrected the name in this 
application, Court should dismiss the motion with costs. 
 
After the above address repliando by plaintiff/respondent’s Counsel, Learned 
Counsel for the defendants/applicants applied to amend the surname of 3rd 
defendant from “HENDRIKS” to “HENDVIKE”.  This was granted.  After 
close of address the Court reserved ruling, which was eventually delivered on 
29th December 2002.  The Learned Trial Judge held that - the error in the 
surname of the 3rd defendant is a mere typographical error and cannot vitiate 
the judgement, an application such as this can only succeed if good and 
sufficient cause is established, the requirements for satisfying “good and 
sufficient cause” are that :- 
 

(i) The applicant must reasonably explain his default. 
(ii) The application must be bona fide and not made merely to 

delay plaintiff’s claim. 
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(iii) The applicant must show that he has a bona fide defence to 
the plaintiffs claim; 

 
The applicants affidavit did not state the period of ill health and failed to 
produce a medical certificate; in the absence of such certificate, the 
explanation of ill health is not reasonable; the Court cannot wait idly for the 
parties to instruct and perfect Counsel brief when it suits them; it is the duty of 
both Counsel and client to ensure that proper instructions were at all time at 
hand and acted upon; the applicants have not furnished any reasonable or 
cogent reason for not filing defence within time;  the excuses are untenable; 
the applicants have not shown that they acted bona fide, infact their strategy 
is to delay the case; the defence was filed separate from the application and 
out of time;  the defence filed does not disclose that the applicants have a 
bona fide defence; the application is refused for lack of merit. 
 
The defendants, on the same 29th December 2002 appealed from the 
judgement by filing a notice of appeal containing the following grounds:- 
 

1. The learned judge was wrong in law and in fact and did not 
exercise his discretion judiciously in refusing to set aside the ex-
parte judgement. 

2. The Ruling of the learned judge did not take full or proper 
account of the Rules of natural justice. 

3. The Ruling is against the weight of the evidence. 
 
On the 10th of February 2004 the defendants/appellants filed an amended 
grounds of appeal as follows:- 
 

4. The learned judge misdirected himself, was wrong in law and in 
fact and did not exercise his discretion judiciously in refusing to 
set aside the ex-parte judgement. 

(d) the learned judge was wrong when he said that the court 
cannot consider default of appearance through illness 
without medical certificate in any circumstances reasonable. 

PARTICULARS 

(e) there is nothing to support the assertion or finding that the 
Defendant’s “primary strategy” was to delay. 

(f) no reason for saying that Defendant’s statement of defence 
does not show a bona fide defence. 

5. The learned judge erred in law when he failed to take full or 
proper account of the Rules of natural justice. 

(c) there is no proof that the notice of motion was posted on the 
notice board as ordered by the Court. 

PARTICULARS 
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(d) There is no proof that the Defendants had notice of 
judgement before 2nd August, 2002. 

6. The Ruling is against the weight of the evidence. 
 
At paragraph 6 page 2 of appellants’ brief, the appellants sought leave to 
deem the said amended grounds of appeal as having been properly filed.  
The appellants in anticipation of such leave had proceeded to argue their 
appeal on the basis of the amended grounds.  This Court in pursuance of its 
power under Rule 12(5) of the Gambia Court of Appeal Rules, hereby grants 
the appellants leave to so amend and to deem the amended notice of appeal 
as properly filed and argued. 
 
The appellants filed their brief on 10th February 2004 and framed the following 
issues for determination:- 
 

1. Whether the court proceeded in conformity with the Rules of 
Natural Justice. 

2. Whether the Appellants/Defendants showed sufficient cause for 
setting aside the judgement. 

 
Under issue No.1, the appellants argued that - there is no proof of service of 
the motion on notice to set aside the judgement; even though Counsel for the 
appellants appeared in this suit six days after the motion was filed, the said 
representation was in respect of the main suit and not the motion; no proof 
that the substituted service of the motion ordered by the trial Court was 
effected; no notice of date of hearing of the motion was served on the 
appellants; on the vital importance of notice to parties in a proceedings they 
relied on Sonko & ors V Mballow (1995/96) GLR 278 which held that 
absence of notice vitiates subsequent proceedings and Jack V Kora 
(1995/96) GLR 55 which held that service of a cause list cannot constitute 
notice of hearing where notice is required. 
 
Under issue No.2, the appellants argued that - they did show sufficient cause 
for the judgement to be set aside, the defendants promptly contacted Counsel 
to represent them as soon as the writ of summons was served on them; the 
3rd defendant was prevented by ill-health from paying for Counsel services; 
3rd defendant’s friend and business partner failed to carry out instructions to 
fully instruct and pay Counsel; defendants had no notice of judgement till 2nd 
August 2002, the defendant’s filed their motion to inter alia set aside the 
judgement not long after becoming aware of the judgement, their defence 
disclosed a defence on the merit, the filing of the defence on 25th November 
2002 is Counsel’s fault as 3rd defendant sincerely believed at the time he 
deposed to the affidavit in support of the motion that he had really caused a 
defence to be filed.  The appellants relied on Hayman V Rowlands (1957)1 
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ALL ER 321 and the White Book 1955 Vol.1 at para. 13/9/5 in restating the 
principles for the grant of this kind of application.  The appellants further 
contended that the Learned Trial Judge wrongly stated the requirements of a 
good and sufficient cause; the proper parameters are those stated in 
paragraph 14 of appellants’ brief; even if the parameters applied by the 
Learned Trial Judge are used, the reasons adduced by the appellants in their 
affidavit constitute good and sufficient cause; the Learned Trial Judge’s 
findings and views on those reasons are in error. 
 
The Respondent’s brief which was filed on 14th May 2004 raised the following 
issues for determination:- 
 

1. Whether the Appellants can properly raise in this appeal 
the issue of whether the motion had been pasted on the 
notice board, this point not having been raised in the 
Court below. 

2. Whether the Court acted properly in refusing to set 
aside the judgement. 

 
Under issue No.1 the respondent argued that – the Court acted in accordance 
with rules of natural justice and applicable laws; the duty of the Court is to 
ensure that parties are served with originating processes and that they have 
notice of the proceedings before it; the Court cannot force parties to appear 
before it; under order 34 Rule 3 Second Schedule of the of the High Court 
Rules, the trial Court was entitled to enter judgement after hearing the plaintiff 
only. Since the defendants failed to appear, the defendants were given a fair 
opportunity to appear or file their defence but failed to do so, the Court cannot 
wait for them to decide when they are ready to defend the claim against them; 
the appellants cannot validly contend in this appeal that substituted service of 
the motion on notice for judgement in default of defence was not effected as 
ordered because it was not a ground for the application to set aside at the 
lower Court and leave had not been sought for and obtained to raise it as a 
fresh issue on appeal.  Respondent relied for this argument on Digest of 
Supreme Court Cases 1956-184 Vol.7 at pages 211, 239 and Udozer & 
Anor V Egosionu (1992)1 NWLR 458 held 1 and urged this Court to strike 
out ground 2(a) of the Ammended grounds of appeal and the issue and 
arguments based hereon.  See paragraphs 5.01 – 5.09 pages 4-5 of the 
Respondents brief. 
 
Under issue No.2, the respondent argued that – the defendants had a duty to 
place enough evidence before the Court to justify the grant of the application; 
Order 34 Rule 5 Second Schedule  of the High Court require that the 
defendants show sufficient cause; the reasons given by the appellants for not 
properly instructing their lawyer and the 3rd defendants ill health are baseless; 
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the depositions of the plaintiff in his additional affidavit in opposition that he 
had seen 3rd defendant on several occasions at a restaurant in Kotu during 
the relevant time remained uncontroverted; under S.141 of the Evidence Act 
1994 the defendant had the burden of proving his illness by producing a 
medical certificate; it can be presumed under S.155(d) of the said Evidence 
Act that if produced, the certificate would be unfavourable to the defendants.  
Reliance was placed on the decision of this Court in Mama Jawara V Igon 
Raffl Civil Appeal No.27/99.  The Respondent further stated the principles 
enumerated in Williams V Hope Rising (1982)1-2 SC 145 as the principles 
that must be satisfied to succeed in such applications.  The respondent 
further argued that the defendants produced no evidence to support their 
reasons for failing to appear; their behaviour has indicated a lack of respect 
for the Court and its orders; the delay in applying to set aside the judgement 
was undue and inordinate, over six months having elapsed before it was 
made; no proper statement of defence was filed; even the one filed discloses 
no defence.  Reliance was placed on Bullen and Leake and Jacob’s 
Precedents on pleadings 12th Edition pages 80-81; the 3rd defendant is trying 
to dispose their assets in order to render the ensuing judgement nugatory. 
 
I have carefully considered the records of appeal, the amended grounds of 
appeal, the issues for determination framed by the respective parties and the 
arguments in their briefs.  I cannot help but point out that there are features in 
this appeal which render the entire grounds, issues and arguments in the 
appellants brief both incompetent and unarguable.  This Court have continued 
to be confronted with appeals that are conducted as if the form and content of 
the grounds of appeal, issues and arguments based thereon are not 
regulated by law or as if there is no established procedure and practice on 
appeals before this Court or as if adherence to or compliance with such 
procedure is not necessary and so can be disregarded.   One of the 
challenges that this and indeed appellate Courts across national jurisdictions 
have faced in such situation is to choose between insisting on a strict 
adherence to the rules of appeals practice or disregarding non-compliance 
with such rules of procedure.  This challenge looms larger in situations where 
the notice of appeal contain no competent grounds of appeal, but the issues 
and arguments in the appellant’s brief anxiously and vigorously canvass 
substantial issues of law and fact.  Generally, the logic that has overtime 
emerged and has remained dominant and dominating is that a court should 
strive to do substantial justice and should not allow itself to be prevented from 
doing so by procedural rules.  This principle presumes the existence of a 
conflict between justice and compliance with procedural Rules in some such 
situations.  A lot of juristic ink has poured and will continue to pour on how 
Courts have dealt with this situation.  The current judicial attitude as 
represented by the decision of this Court in Edward Graham V Lucy Mensah 
(unreported Judgement in Civil Appeal No.36/99 delivered on 28th January 
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2004) is that it is trite law that rules of Court are meant to be obeyed, and the 
Court has a duty to discourage their violations except for very good reasons 
and in really very exceptional situations.  Such exceptional situations include 
where it can be held that the irregularity has been waived or that it does not 
materially affect the merits of the case or it will engender a miscarriage of 
justice to allow it vitiate a process.  See Eboh & ors v Akpotu (1968) NMLR 
270 (Nigeria).  The Courts will insist on a strict compliance with rules of 
procedure meant to safeguard the fundamental right of an adverse party to 
fair hearing like the right to notice.  See ifeanyi V A.C.B. Ltd & Anor (1997) 2 
SCNJ 93.  This is the principle underlying the rule that evidence on a fact not 
contained in the pleadings of the parties go to no issue and will be 
disregarded.  Grounds of Appeal are to the appeal what pleadings are to a 
party’s case at a trial.  See A. Obi Okoye, Essays on Civil Proceedings Vol.4 
page 27 paragraph 52.  The purpose of the ground of appeal is to give notice 
to the respondent of the issues in controversy on appeal, just like pleadings 
are meant to give notice to the adverse party of the facts in issue during trial.  
According to Fidelis Nwadialo in his book Civil Procedure in Nigerial (2000 
Edition, ULP, Lagos) at page 804, 807 – 808 their whole purpose is to give 
notice to the other side of the case they have to meet in the appellate Court.  
The Nigerian Supreme Court in Nwankwo V Nwankwo (1993)6 SCNJ 44 
restated the law that the ground of appeal is notice of the issues to be tried on 
appeal.  That is why Rule 12(1) of the Gambia Court of Appeal Rules require 
that the notice of appeal commencing the civil appeal should set forth the 
grounds of appeal.  The objective or purpose for the requirement of grounds 
of appeal is clearly stated in Rule 12(3) of the Gambia Court of Appeal Rules 
as follows:- 

“The grounds of appeal shall set out concisely and under distinct 
heads the grounds upon which the appellant intends to rely at the 
hearing of the appeal without any argument or narrative and shall 
be numbered consecutively.”      

To emphasise the requirement of the ground of appeal as a notice of the 
issue in controversy on appeal, Rule 12(4) of the same GCA Rules require 
that the ground must be specific and clear and not general except for the 
omnibus ground. This is to ensure that the requirement of notice is not 
defeated by vague and general statements of a complain. It permits this Court 
to strike out such grounds.  Rule 12(5) of the GCA Rules goes ahead to 
prescribe the consequence of the absence of such notice.  It precludes the 
appellant from being heard on any issue not contained in the grounds of 
appeal.  See Edward Graham V Lucy Mensah (supra) at pages 6 and 7. 
 
Apart from constituting a requirement for the fair hearing of the appeal, the 
grounds of appeal also define the jurisdiction of the appellate Court.  It curtails 
or restricts this jurisdiction to only the complaints properly raised in the 
grounds of appeal.  See Olusanya V Olusanya (1983)3 SC 4; Iyaji V 
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Eyigebe (1987)3 NWLR 523 at 528.  Rule 12(5) of the GCA Rules precludes 
the Court from hearing the appellant on a ground not forming part of the 
grounds of appeal before the Court.  See Edward Graham V Lucy Mensah 
(supra).  However Rule 12(6) of the same GCA Rules allows the Court to 
decide an appeal on a ground outside the grounds of appeal provided that the 
respondent was afforded sufficient opportunity of contesting the appeal on 
that ground.  The provision of Rule 12(6) notwithstanding, it is the grounds of 
appeal that found the jurisdiction of the appellate Court.  That is why a bare 
notice of appeal without any ground or grounds of appeal is valueless, 
incompetent and in some situations an abuse of process.  See Akeredolu & 
ors V Akinremi & ors (1986)4 SC 325 at 372. (SCN) asnd Halaby V Halaby 
(1951)13 WACA 170.  See also Edward Graham V Lucy Mensah (supra). 
 
In the light of the foregoing I have no reason to depart from the decision of 
this Court in Edward Graham V Lucy Mensah striking out grounds of appeal 
that violate Rule 12 of the GCA Rules and discountenancing the issues and 
arguments in the appellant’s brief that were based on those grounds. 
 
Like this Court did in Edward Graham V Lucy Mensah I have taken up this 
matter suo moto because Rule 12(4) of the GCA Rules permits me to do so.   

 
My decision to deal with the issue suo moto is mainly informed by the fact that 
the hearing of this appeal has suffered undue delay.  It is now over 2 years 
since the parties filed and exchanged their written brief in mid-2004.  I do not 
think it will be fair on the parties to further delay the determination of this 
matter for any reason. 
 
The first issue concerns the competence of ground I of the Amended grounds 
of appeal. It contains three complains as follows:- 

“(i)      The Trial Judge misdirected himself. 
(ii) The Trial Judge was wrong in law and in fact. 
(iii) The Trial Judge did not exercise his discretion 

judiciously in refusing to set aside the ex-parte 
judgement. 

 
This ground is too general, vague and disclose no reasonable ground of 
appeal. 
   
 A ground of appeal cannot allege both a misdirection and an error of law as 
the two are mutually exclusive.  See the Nigerian Supreme Court decision in 
Paul Nwadike V Cletus Ibekwe & ors (1987)11-12 SCNJ 72, Labiyi & ors V 
Auretida (1992)10 SCNJ 1.  Such a ground of appeal is not competent.  See 
Olarewaju & Anor Vs Ogunleye (1997)1 SCNJ 144 (Nigeria Supreme 
Court). 
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The principle is implicit in the provision of Rule 12(2) of the Gambia Court of 
Appeal Rules Cap.6:02 Volume II Laws of The Gambia 1990 which states 
thus:- 
 

“If the grounds of appeal allege misdirection or

The particulars appended to ground I cannot be of any help.  This is because 
the particulars do not constitute the ground of appeal; they merely dilate and 
support the ground of appeal.  Their competence derive from the ground of an 
appeal.  See decisions of Nigerian Supreme Court in Globe Fishing 
Industries Ltd & ors V Coker (1990)11 SCNJ 56, and Honika Saw Mill Nig. 
Ltd V Hoff (1994)2 SCNJ 86.  If the main ground is incompetent, then the 
particulars cannot operate to save it for ex nihilo nihil fit.  See Ogoyi V 
Umagba & Anor (1995)105 SCNJ 55. The first problem with the particulars is 
that it is not stated as required by Rule 12(2) of the GCA Rules whether the 
particulars are of the misdirection or the error of law or fact.  Secondly, the 
particulars themselves particularly (a) and (c) are also general and vague.  
Particular (a) did not raise any reasonable complain about that part of the 
ruling of the Court, that the excuse of ill health is not reasonable, in the 
absence of a medical certificate.  Particular (b) does not disclose any 
reasonable complain about the part of the ruling that the defence filed by the 
defendant disclose no bona fide defence.  An arguable ground of appeal 
would have contended to the contrary with enough particulars to demonstrate 
the issue in controversy.  These general and vague allegations render the 
entire voyage uncharted.  That is clearly contrary to the underlying objective 
of an appeal. Rule 12(3) of The Gambia Court of Appeal Rules prescribe how 
the grounds of appeal should be drawn.  By Rule 12(4) Gambia Court of 

 error in law, 
particulars of the misdirection or error shall be clearly stated.” 

 
This provision by the use of the word ”or” regards them as separate or 
disjunctive.  This is the ordinary and natural meaning of this provision. To 
read it otherwise will render it unreasonable and absurd as the etymology of 
the two words render them mutually exclusive. 
 
The ground did not state whether the misdirection is one of law or fact as 
required by Rule 12(2) of the GCA Rules.  The complaint that the Learned 
Judge misdirected himself in refusing to set aside the judgement is clearly too 
vague. 
 
The allegation of injudicious exercise of discretion without more is equally 
general and vague.  The ground did not show in what respect the refusal to 
set aside the judgement amounted to not exercising the discretion judiciously.  
The allegation is too general.  
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Appeal Rules, no ground which is vague or general in terms or which 
discloses no reasonable ground of appeal shall be permitted save the general 
ground that the judgement is against the weight of the evidence, and any 
ground of appeal or any part thereof which is not permitted under this rule 
may be struck out by the Court of its own motion or an application by the 
respondent.  For the above reasons Ammended Grounds of Appeal No.1 is 
hereby struck out.  All arguments in the appellants’ brief based on it are 
hereby set aside. 
 
The second issue concerns the competence of the Ammended grounds of 
appeal No.2, issue No.1 and arguments thereon in the appellants’ brief.  The 
respondent’s brief at paragraphs 5.07-5.09 contend that at the trial nisi prius, 
when the appellants applied to set aside the judgement, the reasons they 
relied on did not include non service of the motion for judgement on them and 
that the appellants cannot now on appeal raise such fresh issue. 
 
The grounds on which the appellants applied to set aside the judgement in 
default are stated by Learned Counsel for the appellant when he moved his 
motion at page 46 of the records of appeal.  The affidavit in support of the 
application is at pages 15-16 of the record of appeal.  It is clear from the 
record of appeal that the appellants never alleged non service of the motion 
for judgement on the defendants or that the substituted service of same as 
ordered by the trial Court was not effected nor did they rely on same as a 
ground for their application.  So the issue was never tried and was not 
determined by the trial Court.  It is not one of the issues decided by the trial 
Court in the judgement at pages 50-56 of the record of appeal. 
 
A ground of appeal must relate to matters decided in the judgement appealed 
against.  The purpose of the ground of appeal is to isolate and accentuate for 
attack the basis of the reasoning of the decision challenged.  It must be fixed 
and circumscribed within a particular issue in controversy, otherwise it cannot 
be regarded as related to the decision.  It is incompetent when not fixed and 
circumscribed within a particular issue in controversy decided in the 
judgement.  see the following Nigerian Supreme Court decisions. 
 

1. Carlen (Nig) Ltd V University of Jos & Anor (1994)1 SCNJ 72 
2.    Coker V UB PLC (1997)2 SCNJ 130. 
3.   Honika Sawmill Nig. Ltd V Hoff (1994)2 SCNJ 86 
4.     Saraki V Kotoye (1992)11 & 12 SCNJ 26 

 
According To Oputa JSC (as he then was) in BABALOLA & ORS V THE 
STATE (1989)4 NWLR (Pt 115) 246 at 294, an appeal presupposes the 
existence of some decision appealed against.  In the absence of such a 



                                             HARO COMPANY LIMITED & ORS V OUSMAN JALLOW                                           (Agim, JCA) 

 140 

decision on a point, there cannot possibly be an appeal against what has not 
been decided against a party. 
 
However, an appeal on a point not raised nor decided in the trial nisi prius, 
can be raised and argued as a fresh issue on appeal with leave of the 
appellate Court.  In the absence of such leave, such a ground and any issue 
or argument based thereon remain incompetent and invalid.  See the 
decisions of this Court in (1) Gamstar Insurance V Musa Joof (unreported 
Judgement in Civil Appeal 19/2003 of 3-4-2006) (2) Antoine Banna V 
Ocean View Resort Ltd (unreported Judgement in Civil Appeal 
No.18/2003 of 31-3-2006). 
 
For the above reasons, ground 2 of the amended notice of appeal, issue No.1 
and the arguments based thereon in the appellants brief are hereby struck out 
or set aside for being incompetent. 
 
The third issue concerns the competence and validity of amended ground of 
appeal number 3 and issue No.2 of the appellants brief and the arguments 
thereon.  It is doubtful whether the general or omnibus complaint in ground 3 
that the ruling is against the weight of the evidence is competent, valid, 
appropriate and arguable when the appellants did not appeal against certain 
crucial specific findings of fact and decisions in the ruling.  The nature and 
scope of an omnibus ground of appeal in a civil case is that it covers the 
totality of the evidence and questions the appraisal and evaluation of all 
evidence adduced.  It does not question specific findings of facts, and 
decisions or conclusions of laws on specific issues.  See Ajibona V 
Kolawole & Anor (1996)12 SCNJ 270 (Nigerian Supreme Court).  The 
decision of this Court in Edward Graham V Lucy Mensah (unreported 
Judgement in Civil Appeal No.36/99 delivered on 28th January 2004) is very 
instructive on the appellate practice concerning the scope and application of 
the omnibus ground in a civil appeal. The Court held at pages 8-9 of the CTC 
that in view of the unchallenged and unattacked adverse findings of facts, the 
omnibus ground lacked merit and will be dismissed. 
 
In the ruling from which this appeal arose at pages 50-56 of the record of 
appeal, the Learned Trial Judge specifically held that:- 
 

1. With regard to the other grounds dealing with the application for 
setting aside the judgement, it is established that the 
requirements for satisfying “good and sufficient cause” are that: 

(a) The applicant must give reasonable explanation for his default. 
(b) The application must be bona fide and not made with the 

intention of merely delaying the plaintiff’s claim and  
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(c) The application must show that he has a bona fide defence to the 
plaintiff’s claim. 

 
These three requirements must be fulfilled.  Failure to satisfy any one of 
the said requirements would render the application being rejected. 
 

2. In the absence of a medical certificate, the Court cannot in any 
circumstances consider the default of the defendants on ground 
of ill health as reasonable.  Lines 12-15 of page 55 of the record of 
appeal. 

3. In the opinion of the Court, the applicants have not furnished the 
Court with any reasonable or cogent reasons in not filing their 
defence as was ordered by the Court.  Lines 12-18 page 55 of the 
records. 

4. The explanation that the default was due to the failure of the 
defendants to further contact, pay and fully instruct their Counsel 
is untenable and unreasonable it is the duty both of Counsel and 
his client to ensure proper instructions were at all times at hand 
and were acted upon.  Lines 19-25 page 55 of the records. 

5. “I have searched in vain through the affidavit in support filed, but 
regret to state that there is no evidence to show that the 
applicants acted bona fide”.  Lines 26-27 page 55 to lines 1-4 
page 56 of the records. 

6. “The applicants have not shown that they have a bona fide 
defence to the plaintiff’s claim gleaning  from the so called 
defence they filed”.  Lines 5-8 page 56 of the records. 

 
Each of this point should have been the subject of a complaint in a distinct 
ground of appeal.  The appellants did not appeal against any of these specific 
decisions in any distinct ground of appeal.  Some of them were raised as 
particulars to ground one of the amended grounds of appeal.  As already 
decided herein, the said ground 1 and particulars are incompetent.  As it is, 
there is no appeal against these specific decisions and findings of facts.  In 
the absence of such an appeal it is difficult to see what practical purposes the 
omnibus grounds will serve in this appeal.  This position is brought out more 
clearly by the specific decision of the Court that the defence filed by the 
defendants disclose no bona fide defence.  Since there is no appeal against 
this decision, it remains final, valid, subsisting and binding on the appellants.  
See Edward Graham V Lucy Mensah (supra) this Court held thus: 
 

“Now, it is trite law that a party cannot be heard on appeal on a 
particular finding of the trial court against which he has not 
appealed; whether the party be, the Appellant or the Respondent.  
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See Ijale Vs Leventis (1959) 4 FSC 108, 112; Momoh’s case 
(supra). 
 
Put in another way, the failure of an appellant in his grounds of 
Appeal to attack the very basis or material findings in the 
decision of the trial Court is fatal to an appeal.  Without doing so 
in the grounds, he cannot do so in his brief.  See Okoye V N.C. & 
F. Co. Ltd 1991 5 LRCN 1547.” 
 

See Sanumi & ors V The Military Governor of Ondo State & ors (1998)1 
SCNJ 1, Underwater Engineering Co. Ltd & Anor V Dubefon (1995)6 
SCNJ 55, Iseru V Catholic Bishop of Wari Diocese (1997)4 SCNJ 102 and 
Alakija & ors V Abdulai (1998)5 SCNJ 1.  It is surprising that the appellants 
did not border to appeal against this vital part of the ruling that their defence 
disclose no bona fide defence. Without an appeal against this decision, there 
is no way forward for the appellants.  The existence of a defence on the 
merits is the most paramount consideration in applications of this nature.  The 
passages cited by the appellants at page 4 of their brief as follows are 
apposite here.  In Hayman V Rowlands (1957)1 AER 321 at 323 Lord 
Denning Said:- 

“The party asking for a new trial ought to show some defence on 
the merits. But so long as he does so, the strength or weakness 
of it does not matter”. 

 
It is stated at paragraph 13/9/5 Vol.I of the White Book 1955 that:- 

“On the application to set aside a default judgement the major 
consideration is whether the defendant has disclosed a defence 
on the merits, and this transcends any reasons given by him for 
the delay in making the application even if the explanation given 
by him is false”. 

 
Having accepted that part of the ruling that their defence disclose no bona 
fide defence, there cannot be heard to argue otherwise under any guise as 
they sought to do under the omnibus ground of appeal.  See Edward Graham 
V Lucy Mensah (supra) at page 7. 
The said omnibus ground remains unarguable, incompetent and inappropriate 
in the absence of an appeal against any of the specific issues decided or 
finding of fact made in the ruling.  See Nwobosi V A C B Ltd (1995)7 SCNJ 
92, Ajibona V Kolawole & Anor (Supra). 
 
Since the entire amended grounds of appeal is incompetent there is no longer 
any ground of appeal to sustain this appeal.  The initial notice of appeal dated          
29th December 2002 having been amended by the Ammended Grounds of 
appeal; it is no longer relevant and valid for the purpose of the appeal.  It has 
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been superceded and substituted by the Ammended Grounds of Appeal.  See 
State V Darboe (No.1) (1997-2001) GR 771 where this Court held thus:- 

 
“In the instant case, the Court on 27th March 2001 granted the 
appellant’s prayer for leave to amend his notice and grounds of 
appeal.  The amended notice of appeal filed in May 2001, is the 
proper notice before the Court; any reference to the original 
notice of appeal is no longer tenable.” 

 
It is of utmost importance for a party intending to appeal against a judgement 
to pay serious attention to the task of preparing the grounds for his or her 
appeal.  It is the foundation of the appeal since it is the basis for any further 
proceedings in the appeal. This court in Edward Graham V Lucy Mensah 
described it as the “soul and foundation of any appeal”. An appeal is an 
invitation to the appellate Court to review the decision of the trial or lower 
Court to find out whether on a proper consideration of the facts and applicable 
law, the decision of the trial Court is correct.  The purpose of the ground of 
appeal is to identify and isolate the reasoning, conclusion, finding or portion of 
the judgement being attacked in a clear and meaningful manner.  The 
argument and determination of the appeal will be done strictly on the basis of 
the issues identified and isolated for attack in the grounds.  See Rule 
12(1),(2),(3),(4),(5) and 6 of the Gambia Court of Appeal Rules.  Therefore 
Grounds of appeal should be drawn up with the greatest legal skill, accuracy, 
elegance and expertise which Counsel can muster.  See Akpan & ors v Uyo 
& ors (1986)3 NWLR (Pt 26) 63 at 76 per Obabeki JSC (as he then was). 
For all of the above reasons this appeal is incompetent and unarguable.  It is 
hereby struck out.  I assess and award costs in the sum of D5,000.00 in 
favour of the respondent. 
      
Paul JCA:    I agree 
 
Yamoa JCA: I agree 
       Appeal Struck Out
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CA. 4/2006 
 
 
Emmanuel Akomaye Agim, PCA – (Presided and Read the lead 

judgment) 
Mabel Maame Yamoa, Ag.JCA 
Avril. Anin Yeboa, Ag.JCA 
      Wednesday 24th January 2007 
 
APPEAL – Grounds of Appeal – Attack on –  Issues not decided -  How 

treated. 
 
COMMON LAW – Autrefois acquit or convict – What it amounts. 
 
COURT – Nature of Impartiality of courts – What constitute it. 
 
COURT –  Res-judicata – plea thereof – What court considers. 
 
COURT – Technicality – Attitude of Courts thereto. 
 
CRIMINAL LAW – Discharge of an accused person – Circumstances thereto. 
 
CRIMINAL PROCEDURE – Defective charge or court – Attitude of court. 
 
JURISPRUDENCE – Judge – Role as an Umpire in Gambian jurisprudential 

System. 
 
PLEADINGS – Affidavit evidence – When not challenged – Court attitude 

thereof. 
 
PRACTICE AND PROCEDURE – Res judicata – Application set forth. 
 
PRACTICE AND PROCEDURE – Wrongful procedure – Party therein – 

Effect. 
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PRACTICE AND PROCEDURE – Plea of Res-judicata what needs to be 
established 

 
PRACTICE AND PROCEDURE – Criminal Proceedings and Proceedings of 

Commission of inquiry distinguished. 
 
PUBLIC OFFICER – Power of Attorney – General 
 
WORDS AND PHRASES – Res-judicata – Meaning of. 
 
WORDS AND PHRASES – Court brasness – Test available. 
 
ISSUES: 

1. Whether the trial judge was right by acquitting the accused of all 
the counts when only plea was taken and no evidence has been 
led in the case. 

2. Whether the trial judge without stating reasons, was correct in 
holding that failure to file an affidavit in opposition demonstrates 
lack of prudence, competence and dedication on the part of 
counsel. 

3. Whether the trial judge was right when she held that, the correct 
charge for theft under the criminal code is section 245, which is 
the definition section, and not section 252 of same. 

4. Whether the trial judge was right in refusing to take the 
application for amendment of the charges after notice of same 
was given by the prosecuting counsel. 

5. Whether the trial judge was right in making prejudicial comments 
on other live cases still pending before her in her ruling in this 
case. 

6. Whether the trial judge was right descended into the arena of 
conflict, making vicious personal attacks on the office of the 
Attorney General and counsel in her ruling In this case. 

7. Whether the learned trial judge did not exhibit deep-seated bias 
in the case. 

 
FACTS: The Respondent, Abdoulie Conteh was the Mayor of Kanifing 
Municipal Council.  Following the Auditor General’s inspection of the accounts 
of Kanifing Municipal Council for the periods between 1st July 1994 to 
December 2000, an audit inspection report with reference No.15/93/01/(1) 
dated 30th April 2001 was issued stating that the respondent was overpaid per 
diem and night allowances as a result of overstatement of the days claimed 
and/or the rate payable.  The report stated that this “was a subject of previous 
audit queries and strongly urged the Kanifing Municipal Council to recover the 
overpayment and comply with relevant regulations in future per diem 
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payments.  The respondent did not refund the sums found to have been over 
paid to him.  Following the Auditor General’s Report, the President of the 
Republic of The Gambia in exercise of his powers under S.200 of the 1997 
Constitution of The Gambia issued a Presidential Commission of Inquiry into 
the Queries raised in the Auditor General’s Report.  See Legal Notice 
(Gazette) No.3 of 14th June 2000.  The Commission made adverse findings 
against the respondent.  It confirmed and justified the Auditor General’s 
Inspection Report and recommended that the respondent be ordered to 
refund the sum of £2,210.00 or its dalasis equivalent plus interest at the 
ongoing bank rate as from 17th April 1996 until payment.  The adverse 
findings were communicated to the respondent by a letter dated 19th July 
2000 with reference number CIAGR/AP/VOL.I/(42). 
 
On the 12th September 2001, the respondent filed a notice of appeal against 
the adverse findings of the commission.  On the 28th October 2002, the 
solicitor General & Legal Secretary of the Attorney General’s Chambers and 
Department of State for Justice wrote a letter number AG/C/263/(46) to the 
respondent informing him that “the Government of The Gambia does not 
intend to act on the adverse findings made by the Commission of Inquiry into 
the Queries raised in the Auditor General’s Report for the period 1994 to 1998 
against you”.  It added that “you may, therefore wish on the basis of this letter 
to file a Notice of Discontinuance/withdrawal”.  On the 7th of November 2002, 
the respondent filed a notice discontinuing Civil Appeal No.27/2001. 
 
On the 28th November 2005 the respondent was brought before the High 
Court on an information commencing Criminal Case No.HC/374/05/CR/56/A.  
Counts one and two of the information are based on the facts found by the 
Audit Inspection Report and on which the recommendation therein against the 
respondent is based.  The findings and recommendation of the Audit 
Inspection Report also formed the very basis of the adverse findings of the 
Commission against the respondent. 
 
HELD: (Appeal allowed) 
1.    Nature of Res-judicata 

The issue of res-judicata is not technical in nature. It is one of the most 
fundamental doctrines of all Courts. [Roger V Queen (1994) HCA 42 
referred to]. It operates to oust the jurisdiction of a court . P.154 

 
 2.    When can res-judicata be raised 

Being a jurisdictional issue, it can be raised at any stage of a 
proceedings even for the first time on appeal. [Connelly V DPP (1964) 
AC 1254; R V Tonks   (1916) 1KB 443; Platman V Light (1946) KB 
444 referred to] p.154 
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3. Objection to charge for duplicity or for formal defects to be raised 
before accused pleads 
The arm of the objection challenging Count 3 of the information for 
being duplicitous, should have been raised by the respondent 
immediately after the information had been read over to him before he 
pleads thereto and not later.  This is the time limited by S.217 of the 
CPC for taking the objection to formal defects on the face of the 
information. See the decision of this Court in State V Lt. Jarjue & ors 
in Crim. Appeals 5-9/99. P154-155 

 
4. Duplicity a formal defect  
 Duplicity is a formal defect on the face of the information. P.155 
 
5.   A party who consents  to a wrong procedure can no longer 

complain    
 A party who has consented to a wrongful procedure cannot be heard 
to complain about the procedure he had consented to during trial on 
appeal. [Antoine Banna V Oceon View Resort Ltd (Unreported CA No 
18/2003 delivered judgment of 31st March, 2006:- where the court held;  
 
Per Agim PCA 

“A party who consents to a wrong procedure cannot be 
heard to complain subsequently of the procedure.  Such a 
party will be taken as having waived his right to complain 
about the procedural irregularity unless he can show 
injustice resulting from such irregular procedure. The 
appellant cannot on appeal resile from a procedure he 
himself had adopted at the trial stage.” 
 

6.    When an accused person can be discharged and acquitted  
Under our criminal justice system, the court can discharge and acquit an 
accused person in the following circumstances. 
          (i)  Upon a successful plea of autrefois convict or acquit. 

                (ii)   Upon a discharge on the merit of the case. 
          (iii) Upon a discharge on a no case submission. 

    (iv) Upon a plea of unconditional pardon. 
 

In appropriate cases where the proceeding is vexations, oppressive 
and unfair to the accused or will bring the administration of justice to 
disrepute, in that there is no reasonable or factual basis for the 
charges, such a proceeding can be permanently stayed or dismissed 
or the accused acquitted as the case may be, for abuse of process. 
[Hunter V Chief Constable (1982) AC 536; Rogers V Queen (1994) 
HCA 42 referred to] p.9. 
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7. Re judicata applies in civil and criminal proceedings 

The doctrine of res judicata is more commonly applied in civil 
proceedings. It is no less applicable to criminal proceedings than to 
civil proceedings. It is analogous to the defences of autre fois acquit or 
convict. P.157 

 
8.    The doctrines of outrefois acquit or convict constitute res-

judicata 
The two doctrines are underpinned by the common law principle 
against double jeopardy of being tried or convicted and punished for 
the same offence. [Sambasivam V Public Prosecutor, Federation of 
Malaya (1950) AC 4503 referred to] p.10 – Lord McDermoth restated 
the principle in that case thus: 

“The effect of a verdict of acquittal pronounced by a 
competent Court on a lawful charge and after a lawful trial 
is not completely stated by saying that the person 
acquitted cannot be tried again for the same offence.  To 
that it must be added that the verdict is binding and 
conclusive in all subsequent proceedings between the 
parties to the adjudication”. 

  
9.      Effect and meaning of Res-judicata in criminal proceedings 

The rules of res-judicata in criminal proceedings are expressed in the 
pleas of autre fois acquit and autre fois convict. They are pleas which 
are concerned with the judicial determination of an alleged criminality 
and in the case of Conviction with the substitution for a new liability. In 
substance there is little or no difference between the two doctrines. 
The policy that underlines the two doctrines is not only the avoidance 
of double jeopardy but the public interest that there be an end to 
litigation. Either of them can constitute a veritable basis for the final 
determination of a criminal proceedings in limine or at any stage. 
[Connelly V DPP (1964) AC 1254; R V Tonks (1916) 1 KB 443 ll Cr. 
App referred to] p.10 

 
10. Application of the rules of res-judicata and autre fois acquit or 

vonvict to The Gambia 
The rules of res judicata and autre fois acquit or convict apply in the 
Gambia as part of Common Law by virtue of S.7(d) of the 1997 
Constitution, as statutory law by virtue of S.54 of the Evidence Act and 
S.64 CPC and as a constitutional and fundamental law by virtue of 
S.24(6) of the 1997 Constitution.  Infact it is a fundamental right of the 
accused not to be again tried for one offence if he had been acquitted 
or convicted of the same offence. 
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11. What to be established for a successful plea of Res-Judicata 

An objection by an accused to his criminal trial on the basis of res 
judicata or the defence of autre fois acquit or convict can only succeed 
if he can establish all of the following requirements: 

 
(1) The previous proceedings relied on in raising the 

objection is a criminal proceeding. 
(2) There was a binding and conclusive verdict which 

acquitted or convicted and punished the accused in the 
previous proceedings. 

(3) The accused is charged with an offence which is the 
same or substantially the same with the offence for 
which he was previously convicted or acquitted. 

(4) The facts of the present case are the same facts on 
which the previous trial, conviction or acquittal is based. 

(5) The Court that convicted or acquitted must be a court of 
competent criminal jurisdiction. 

 
12.   Whether a plea of autre fois can be based on a previous civil suit 

 A plea of res-judicata or autre fois does not lie in criminal proceedings 
on the basis that the incident alleged in the charge or information is 
one which has been adjudicated upon and determined in a civil 
Proceedings. [R V Green (Bryan) (1993) Crim. L.R.46 (CA) referred to] 
p.12. 

 
13. Nature of proceedings of presidential commission of inquiry – 

civil or criminal 
What took place at the Commission of Inquiry was certainly not a 
criminal proceedings. It is to my mind a judicial investigation, a fact 
finding inquiry, a miscellaneous proceedings, a specie of civil 
proceedings since it did not involve the trial of any person for an 
offence.   

 
14.   What constitutes Criminal Proceedings  

A Criminal proceeding is one which is commenced by a charge or 
information alleging the commission of an offence by an accused and 
in which the allegation is tried, resulting in an acquittal or conviction 
and punishment of the accused.  
 

15. Nature and scope of power of presidential commission of inquiry 
It is clear from S.202(1) of the 1997 constitution, that the function and 
power of a Commission of Inquiry issued by the President to inquire 
into any matter, in exercise of his power under S.200(1) of the 



THE STATE V ABDOULIE CONTEH  

 150 

constitution is limited to the making of a full and impartial investigation 
into the matter in respect of which the Commission is established and 
furnishing in writing a report on the results of the inquiry.  By virtue of 
S.204 of the same constitution it can make adverse findings on the 
basis of the investigation. It has no other powers or functions beyond 
that.  It follows from this provision that the Commission of Inquiry was 
engaged in an investigation and not a trial.   

 
16. The purpose of commission of inquiry 

When things go wrong in government, impartial means are needed for 
discovering what happened so that those responsible may be called to 
account.  The Commission of Inquiry is a constitutional device that 
allows techniques of Judicial investigation to be applied to investigate 
serious allegations of corruption or improper conduct in the public 
service, or to investigate a matter of concern which requires thorough 
and impartial investigation to allay public anxiety. 

 
17. Whether proceedings of commission of inquiry can ground a plea 

of res judicata in a criminal trial 
The proceedings of the Commission of Inquiry, not being criminal in 
nature, cannot be relied on to preclude the respondent from being tried 
on counts 1 and 2 of the information in criminal case No. 
HC.374/05/CR/56/A. Res judicata or autre fois acquit or on the basis of 
convict. 

 
18. Whether commission of inquiry of court of competent criminal 

jurisdiction 
The Commission of Inquiry has no Jurisdiction to try offences, even 
though it has all the powers and privileges of a Judge of the High Court 
in respect of 

 
a. enforcing the attendance of witnesses and examining them 

on oath, affirmation or otherwise; 
b. compelling the production of documents; 
c. issuing a commission or request for the examination of 

witnesses abroad, and 
d. making interim orders. 

 
19.   Nature of Report of Commission of Inquiry   

The report of the Commission of Inquiry is not a decision but consists 
of recommendations only. The adverse findings and recommendations 
are merely advisory and not conclusive and binding. [Olagunju V 
Oyenimiran and Ors (1996) 6 SCNJ 55; Governor of Oyo State V 
Folayan (1995) 9 SCNJ 50, referred to]… The inconclusiveness does 
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not affect the efficacy of the findings should government decides to act 
on them.  That is why S.204(2) and (3) grants a special dispensation to 
a person against whom an adverse finding is made to appeal to this 
Court.  Although upon such an appeal, the findings will be treated for 
the purpose of the appeal as a judgment of the High Court, that does 
not render it a judgment for all purposes.  It certainly cannot be 
regarded as judgment for the purpose of res judicata. 
 

20. Application of the principles of promissory estoppel and estoppel 
by representation to promise or representation not to prosecute 
for an offence 
The general Common Law rule is that the principles of promisory 
estoppel and estoppel by representation do not apply to promise or 
representation not to prosecute a person for an offence.  Any contract 
or arrangement that affects the administration of justice even in the 
slightest degree, is illegal and void.  This is because it is in the interest 
of the public that the suppression of a prosecution should not be made 
the matter of a private bargain.  The Courts will neither enforce nor 
recognize any agreement which has the effect of withdrawing from the 
ordinary course of justice the prosecution of an offence.  The fact that 
the prosecutor deserves no gain, financial or otherwise and even 
though the agreement secures the very object of prosecution is 
immaterial.  See Egerton V Brownlow (1890)24 QBD 742, Windhill 
Local Board of health V Vint (1890)45 Ch.D 357 at 360. 

 
21. Situations where agreement not to prosecute will be enforceable          

An exception to this general rule is where the wrong give rise to both 
civil and criminal remedies and where the element of public wrong is 
not pre-eminent and the result of the offence is confined to a personal 
ingury, an agreement or promise to take or go on with the criminal 
proceedings only will be enforceable [Fisher V Apolinans Co. (1873) 10 
Ch. App 292, referred to] p.20 

 
22. Situations where agreement not to prosecute will not be 

enforceable 
Where the offence is a matter of public concern, in that it pre-eminently 
affects the public interest, the principles of promissory estoppel and 
estoppel by representation will not apply to preclude criminal 
prosecution from commencing or continuing prosecution against an 
accused [Collins V Blantern (1767) Z Wils KB 341; Chibbs V Hutson 
(1865) 18 CBNS 414; Schering Ltd V Stockholms Enskilda Bank 
Aliebolag (1946) AC 219. referred to] p.20, these cases adopted the 
principles as laid down by Denmen CJ in the English case of Kier V 
Leeman (1846) 9 QB 371.  
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23.  Whether court can question or review the exercise of the powers 

of the Attorney General to initiate or stop Criminal Proceedings 
It is not open to the court to question when and how the Attorney 
General should exercise that power. It is within the exclusive discretion 
of the Attorney-General to decide when to initiate any Criminal 
proceedings so far as it is done in accordance with law. [Reg V Allen lX 
Cox cc 120; The Queen V The Comptroller – General patents, designs 
and Trade Marks (1899), QB 909; R V Haunson (1951) 1 QB. 107; 
State V Ilori (1983) 1 ALL NLR 84; Shitty Layiwola and Ors V The 
Queen (1959) 4 FSC 117; referred to ] p.22 

 
24. Source of power of Attorney General to control criminal 

proceedings 
The power of the Attorney General to direct and control public 
prosecutions has a common law origin.  It is enacted in S.64 of the 
CPC and has now been upgraded to a constitutional provision by S.85 
of the 1997 Constitution of the Republic of The Gambia to be exercised 
by the Director of Public prosecutions under his direction and control.   

 
25. Section defining theft different from section creating it 

There is no doubt that S.245 of the Criminal Code defines stealing.  
This is the definition section.  Like this Court has held above S.252 is 
the offence Creating Section.   

 
26.  Correct section for charging a person with an offence 

It is trite law that the correct section for charging a person with an 
offence is the offence creating section.  This is statutorily provided for 
in S.113 (a)(I) and (II) of the Criminal Procedure Code.  I am therefore 
in no doubt that   Count 2 is valid and sustained. 
 

27.    Attitude of Courts to defective Information or count therein 
S. 218 (i) of the Criminal procedure code mandatorily requires the trial 
court to make such order of amendment of the court as the court 
considers necessary to meet the circumstances of the case, unless 
where having regards to the merit of the case, the required 
amendment cannot be made without injustice. [RV. Nelson 65 119; 
cash referred to] p.27.  
 

28. Meaning of the word “shall” 
Shall conveys a mandatory meaning. P.170 

       
29. Power of court to suo moto amend defective charge 
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It has a mandatory duty in the circumstance to order the prosecution to 
amend Count 3 unless if the amendment cannot be made without 
injustice in the light of the merit of the case.  The fact that the 
prosecution did not apply to amend or took no steps to do so is 
immaterial.  The Trial Court must act in accordance with S.218(1) 
CPC.  It does not matter that there is a pending application to quash 
the count as in this case.  Infact the Trial Court can exercise the power 
under S.218(1) CPC while determining the application to quash the 
information.   

 
30. What the court should do if it considers that the amendment will 

cause injustice 
If the Court decides that to allow an amendment will occasion injustice, 
all it can do in the circumstances is to quash the information or Count 
as it is empowered to do under S.219 of the Criminal Procedure Code 
and no urge. See Criminal Pleading Evidence & Practice, Archbold 
1995 Vol.I.   

 
31. Effect of quashing information for formal deffects 

The quashing of such charge on account of defects on the face of the 
charge does not preclude the prosecution from filing a fresh one.  See 
R V Wynn (1802)2 East 226 and R V Suna (1943)1 C & K 730 and 
paragraph 1 – 271 Archbold 1995. 

 
32.   On Technicalities as to substance      

It is difficult to justify the acquittal of an accused for an offence for the 
mere reason that the charge brought against him is duplicitous after 
taking of plea but before the opening of prosecution’s case.  The 
Universal trend is that courts are more interested in substance than 
mere form.  Reliance on technicalities leads to injustice. [State V Salifu 
Givanto referred to] p.28 the court have also followed the doctrim of 
Oputa JSC (as he then was) in the case of Attorney General V Oyo 
State (1995) 5 NWLR 828, where he said as follows:- 
 

“The picture of law and its technical rules triumphant, and 
Justice prostrate may no doubt have its judicial admorer.  
But the spirit of Justice does not reside in forms and 
formalities, nor in technicalities, nor is the triumph of the 
administration of justice to be found in successfully 
picking ones way between the pitfalls of technicalities.  Law 
and all its technical rules are to be but a handmaid of 
justice, and legal in flexibility (which may unbecoming of 
law) may it strictly followed, only serve to render justice 
grotesque or even lead to outright injustice.  The Court will 
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not ensure that mere from or fiction of law introduced for 
the sake of justice should work a wrong, contrary to the 
real truth and substance of the case before it. 

 
33. Party served with affidavit evidence need not filed affidavit in 

opposition 
A party on whom an affidavit is served, need not file an affidavit in 
opposition or in reply thereto:- 

 
(1)  If he or she intends to rely on the facts in the affidavit 

served on him as   true and other facts in the other records 
of the Court in the substantive case as a whole, or 

(2)  If the affidavit served on him contain facts that are self 
contradictory and unreliable, or 

(3)  If he or she intends to oppose the application only on 
ground of law alone… 

 
34.  On failure to file an affidavit in opposition 

The mere fact that a party did not file an affidavit in opposition to an 
affidavit in Support of a motion served on him should not be taken to 
mean that he has   conceded to the application [State V Darboe (1997-
2001) GR,; Folorunsho V Shaloub (1994) 3 NWLR 333; Sodipo V 
Lemmikainam 0Y (1992 8 NWLR (part 258) 229, referred to] p.30. 

 
35.   Ground of Appeal which raises and attack issues not decided by 

the Court 
The ground of Appeal is therefore incompetent since it is not based on 
what transpired at the trial court. [Merchantile Bank of Nigeria V 
Nwobodo (2005) 23 NSCR 64, referred to] p.32. Note also that 
allegations of events not supported by the record of proceedings are 
not valid for consideration on appeal. [Udo Akpan V State (1987) 5 
SCNJ 112. referred to] p.32. 

 
36. Issue disfilled from a false premise 

An issue cannot be disfilled from a false premise. It must be hinged on 
a competent ground of appeal, if not it is incompetent. P. 174  
 

37. An appeal can lie to challenge the procedure of adjudication or 
the impartiality of the court 
It is correct that an appeal attacks the decision of the Trial Court only 
and nothing more.  An exception to this rule is that an appeal can 
validly lie to question the procedure of adjudication and not its merits 
on the ground that the court was not impartial.  One of the legally 
recognized basis of such a challenge is the disposition of the Judge in 



THE STATE V ABDOULIE CONTEH  

 155 

words, conduct, opinion and feelings towards any of the parties and 
the general atmosphere of the Court.  Such a ground of appeal is not 
unknown to law.  See Randell V R (2003)4 CHRDD where the Judicial 
committee of the Privy Council held 2, 3 and 4 

 
38. Court to be independent and impartial 

S.24(1) of the 1997 Constitution of The Gambia requires that any Court 
or adjudicating authority established by law for the determination of 
any criminal trial or matter or for the determination of the existence or 
extent of any civil right or obligation, shall be independent and 
impartial.  The requirement of impartiality is fundamental and 
constitutional.   

 
39.   Principle underlying requirement of impartiality 

The principles underlying, the requirement of the Impartiality of a court 
is that, it is not merely of some Importance but it is of fundamental 
Importance that justice should not only be done but should manifestly 
and undoubtedly be seen to be done. So that nothing is to be done 
which creates even a suspicion that there has been an Improper 
Interference with the course of justice. [ Rex V Sussex Justices; ex 
parte Maccarthy (1924) 1 KB, 259; referred to] p.37. 

 
40.    Test for determining whether a court is biased or not  

The test for determining whether the court was biase or that there exist 
a real danger of biase is the same even though attempts have been 
made to draw a distinction between situations of actual bias or 
presumed bias. See these cases on the test adopted in each cases 
[Republic V Rajabu and Ors (1989) TLR 44; Halifa Sallah and Ors V 
State (Unreportable    judgment of Court of Appeal in No 5/2005, which 
adopted the test prescribed by Lord Denning MR in the case of 
Metropolitan Properties Co (FGC) Ltd V Lannon (1969) 1 QB 577 at 
599; as follows:- 

“In considering whether there was a real likelihood of bias, 
the court does not look at the mind of the justice himself or 
at the mind of the Chairman of the tribunal or whoever it 
may be, who sits in a judicial capacity.  It does not look to 
see if there was a real likelihood that he would or did, in 
fact, favour one side at the expense of the other.  The court 
looks at the impression which would be given to other 
people. 
Even if he was as impartial as could be, nevertheless if 
right minded persons would think that, in the 
circumstances, there was a real likelihood of bias on his 
part, then he should not sit.  And if he does sit, his decision 
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cannot stand.  Nevertheless, there must appear to be a real 
likelihood of bias.  Surmise or conjecture is not enough.  
There must be circumstance from which a reasonable man 
would think it likely or probable that the justice or 
Chairman, as the case may be, would or did favour one side 
unfairly at the expense of the other.  The court will not 
inquire whether he did, in fact, favour one side unfairly.  
Suffice it that reasonable people might think that he did. 
The reason is plain enough.  Justice must be rooted in 
confidence and confidence is destroyed when right-minded 
people go away thinking the judge was biased.” 

   
The Gambian cases referred to in the judgment: 
Antoinne Banna V Ocean View Resort Ltd 
Edward Graham V Lucy Mensah 
Halifa Sallah & ors V State (unreported) Civil App. No.5/2005 
Momodou Dico V The State unreported) Cr. App. No. 1 and 2/81 
State V Assan Jobe Cri. Case No.9/97 
 State V Augustus Sarr Cri. Case No.32/05 
State V Alhaji Ousman Gai Cr. Case No.3/03 
State V Darboe (1997-2001) GR 
State V Lt. Jarjue & ors Cri. App. No.5-9/99 
 
Foreign Cases referred to in the judgment: 
Attorney General V Oyo State (1985)5 NWLR 828 
Baba V Nigerian Civil Aviation Training Centre & Anor (199107 SCNJ I 
Bryant V Collector of Customs 91984)1 N2 LR 280 at 284-285 
Charles Hodge v State Compensation Insurance Fund & Anor (2001)MTW ccI 
Chibbs V Huston (1865)18 CBNS 414 
Collins V Baltern (1767)2 WILLS KB 341 
Connelly V DPP (1964) HCA 42 
Egerton V Brownlow (1870) 24 QBD 742 
Fisher V Apolinans Co. (1873)10 CH APP 292 
Folorunsho V Shaloub (1994)3 NWLR (Pt338) 413 
Governor of Oyo State V Foloyan (1975)9 SCNJ 50 
 Hunter V Chief Constable of West Midland Police (1982) HC 529 at 524, 544 
– 545 
Hunter V Chief constable (1982)1 AC 536  
Jones v Merionetshire Permanent Benefit Insurance Building Society (1892)1 
CH 173 
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The Gambian Statutes referred to in the judgment: 
The Criminal Code Act Cap 10 V. III 
S.252 (a) 1254 
The Criminal procedure Code 
216, 217, 222, 64, 218(1), 219, 169



                                                                     THE STATE V ABDOULIE CONTEH                                                   (Agim, JCA) 

 158 

 
Gambian Constitution 1997 
S.24(6) S.7(d), S.202(1), 200(1) 204(2)-(3), 203(9), 85 
Evidence Act 
S.54 
Economic Crimes (specified offences) Decree No 16, 1994 
S.5(a) 
 
The Gambian Rules of Court referred to in the judgment: 
 Rule 12(2) 
 
Counsel: 
E.O. Fagbenle Ag. DPP with Mrs M. Saine-Firdaus Ag. DDPP and 
A.S.Umar PSC for Appellant 
A.A. Gaye Esq. with L.S. Camara Esq. and Mrs A. Joof-Conteh for the 
Respondent 
 
AGIM, JCA (Delivering the lead judgment): The Respondent, Abdoulie 
Conteh was the Mayor of Kanifing Municipal Council.  Following the Auditor 
General’s inspection of the accounts of Kanifing Municipal Council for the 
periods between 1st July 1994 to December 2000, an audit inspection report 
with reference No.15/93/01/(1) dated 30th April 2001 was issued stating that 
the respondent was overpaid per diem and night allowances as a result of 
overstatement of the days claimed and/or the rate payable.  The report stated 
that this “was a subject of previous audit queries and strongly urged the 
Kanifing Municipal Council to recover the overpayment and comply with 
relevant regulations in future per diem payments.  The respondent did not 
refund the sums found to have been over paid to him.  Following the Auditor 
General’s Report, the President of the Republic of The Gambia in exercise of 
his powers under S.200 of the 1997 Constitution of The Gambia issued a 
Presidential Commission of Inquiry into the Queries raised in the Auditor 
General’s Report.  See Legal Notice (Gazette) No.3 of 14th June 2000.  The 
Commission made adverse findings against the respondent.  It confirmed and 
justified the Auditor General’s Inspection Report and recommended that the 
respondent be ordered to refund the sum of £2,210.00 or its dalasis 
equivalent plus interest at the ongoing bank rate as from 17th April 1996 until 
payment.  The adverse findings were communicated to the respondent by a 
letter dated 19th July 2000 with reference number CIAGR/AP/VOL.I/(42). 
 
On the 12th September 2001, the respondent filed a notice of appeal against 
the adverse findings of the commission.  On the 28th October 2002, the 
solicitor General & Legal Secretary of the Attorney General’s Chambers and 
Department of State for Justice wrote a letter number AG/C/263/(46) to the 
respondent informing him that “the Government of The Gambia does not 
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intend to act on the adverse findings made by the Commission of Inquiry into 
the Queries raised in the Auditor General’s Report for the period 1994 to 1998 
against you”.  It added that “you may, therefore wish on the basis of this letter 
to file a Notice of Discontinuance/withdrawal

(1) The facts stated in counts 1 and 2 are res judicata and so cannot be 
reopened or retried in Court.  The same facts formed the basis of 
the adverse findings and recommendation of the Commission of 
Inquiry against the respondent.  That the Commission of Inquiry is of 
co-ordinate jurisdiction with the High Court as appeals lie from both 
Courts to the Court of Appeal. 

”.  On the 7th of November 2002, 
the respondent filed a notice discontinuing Civil Appeal No.27/2001. 
 
On the 28th November 2005 the respondent was brought before the High 
Court on an information commencing Criminal Case No.HC/374/05/CR/56/A.  
Counts one and two of the information are based on the facts found by the 
Audit Inspection Report and on which the recommendation therein against the 
respondent is based.  The findings and recommendation of the Audit 
Inspection Report also formed the very basis of the adverse findings of the 
Commission against the respondent.  The last Count concern the allegation 
that he resisted his arrest by Police officers, in connection with the allegations 
in counts 1 and 2.  On the same 28th November 2005, the respondent was 
arraigned at the High Court.  He pleaded not guilty to all the three counts.  
Counsel for the respondent after his plea, applied for his release on bail 
pending trial.  The prosecution opposed the application.  The learned trial 
Judge adjourned the matter to 1st December 2005 for the bail application to 
be considered.  On this date, the accused was admitted to bail. 
 
On the 16th of January 2006, Learned Counsel for the respondent informed 
the Court that they had filed two applications raising preliminary objection to 
counts, 1, 2 and 3 of the information on grounds of res judicata, duplicity 
and fairness.  The first motion was filed on the 29th November 2005.  The 
second one was filed on the 5th of December 2005.  The appellant herein did 
not file any affidavit in opposition to them.  The respondent proceeded to 
argued them as one.  On the advice of the Learned Trial Judge, attempts 
were made to amicably settle the matter.  This attempt failed.  The 
respondent in his said objections contended that:- 

 
(2) The State is estopped from taking any step against the respondent 

including criminal prosecution, on the basis of the same adverse 
findings and recommendations, by virtue of the Solicitor General’s 
letter informing the respondent that the Government does not intend 
to act on the said findings which caused the respondent to withdraw 
his appeal No,27/2001.  The prosecution of the respondent in the 
circumstance is therefore unfair, mala fide and an abuse of power. 
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(3) Count three is bad for duplicity. 

 
Mrs. Saine-Firdaus for the State replied that the adverse findings of the 
Commission was for the recovery of a civil debt and so Government intention 
not to act on the adverse findings meant that it intended not to take steps to 
recover the debt due from the respondent to the Government under the 
adverse findings.  She further argued that proceedings at the Commission are 
different from the case before the High Court.  The one at the Commission 
was civil.  The one before the Court is a criminal proceedings.  That therefore 
the adverse findings of the Commission cannot in any way preclude the state 
from taking criminal action.  That the accused is inter alia charged with an 
offence under Economic Crimes Decree.  The trial Court in passing sentence 
under that Decree will take into account exhibit AC 4 as a mitigating factor.  
She concluded that the charges against the accused should stand.  She 
conceded to the fact that Count 3 of the information was duplicitous and 
stated that the State has “therefore amended the charge accordingly.” 
 
In his reply on points of law Learned Counsel for the respondent pointed out 
that the State dealt only with Counts 1 and 3 and left out count 2 which is 
theft. 
 
The Learned Trial Judge delivered her ruling on the 16th of January 2006 
upholding the objection of the respondent on all the above stated grounds 
and ruled further that count 2 cannot be sustained because it was brought 
under S.252 of the Criminal Code Act instead of S.245 of the Criminal Code.  
The Learned Trial Judge dismissed all the counts and acquitted the accused 
(respondent) accordingly. The state felt dissatisfied with the ruling and filed a 
notice of appeal therefrom on the 30th January 2006.   
 
On the 5th of April 2006, the appellant filed a motion on notice praying for an 
order of this court permitting a departure from the Gambia Court of Appeal 
Rules to enable it compile the records of this appeal and to deem the records 
compiled and attached to the said motion the records of this appeal.  The 
motion listed in this court as Civil Appeal No.10/2006 was heard inter parties 
and granted.  The appellant was required to make some corrections in the 
attached records.  This was done and a better copy produced and filed on 
25th October 2006 as the records of this appeal. 
 
The appellant’s brief was filed on 8th November 2006.  Therein the following 
issues are raised for determination. 
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1. Whether the trial judge was right by acquitting the accused 
of all the counts when only plea was taken and no evidence 
has been led in the case. 

2. Whether the trial judge without stating reasons, was correct 
in holding that failure to file an affidavit in opposition 
demonstrates lack of prudence, competence and 
dedication on the part of counsel. 

3. Whether the trial judge was right when she held that, the 
correct charge for theft under the criminal code is section 
245, which is the definition section, and not                   
section 252 of same. 

4. Whether the trial judge was right in refusing to take the 
application for amendment of the charges after notice of 
same was given by the prosecuting counsel. 

5. Whether the trial judge was right in making prejudicial 
comments on other live cases still pending before her in 
her ruling in this case. 

6. Whether the trial judge was right to have descended into 
the arena of conflict, making vicious personal attacks on 
the office of the Attorney General and counsel in her ruling 
In this case. 

7. Whether the learned trial judge did not exhibit deep-seated 
bias in the case. 

 
The respondent’s brief was filed on the 23rd of November and raised the 
following issues for determination. 
 

8. Was the trial judge wrong in acquitting the accused of all 
charges on the Notice of preliminary objections? 

9. Did the trial judge attribute the prosecution’s lack of filing 
an affidavit in opposition to lack of prudence, competence 
and dedication on the part of Counsel? 

10. Was the trial judge wrong when she held that the correct 
charge for theft under the Criminal Code is Section 245? 

11. Was there an application for amendment which was refused 
by the trial judge? 
was the trial judge bias? 

 
The appellant on the 6th of December 2006 filed a rejoinder to the 
respondent’s brief. The issues are basically the same.  I will deal with them 
seriatim. 
 
ISSUE  NO 1. 
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I will start a determination of this issue by considering the contention of the 
Learned Counsel for the appellant in the first paragraph of page 2 of their 
rejoinder that “by virtue of S.216 and 217 of the CPC, having pleaded not 
guilty to the charge on 20th November 2005, it was no longer possible in law 
for the accused to contest the charge on technical grounds, but to proceed to 
trial on the merits.  That the trial Judge also no longer has the competence to 
grant any relief on the applications challenging the information on 
technicalities”. 
 
I will like to point out here that the issue of res judicata is not technical in 
nature.  It is one of the most fundamental doctrines of all Courts.  See Roger 
V Queen (1994)HCA 42 supra held 18.  It does not come within the type of 
matters contemplated in S.217 of the CPC.  It operates to oust the jurisdiction 
of a Court.  Being a jurisdictional issue; it can be raised at any stage of a 
proceedings even for the first time on appeal.  The fact that the respondent 
did not make this plea when he was called upon to plead to the information as 
required by S.222 CPC does not preclude him from doing so after pleading 
not guilty or at a later stage in the proceedings.  See Connelly V DPP 
(1964)AC 1254 at 1331 (HL), R V Tonks (1916) 1 KB 443 and Platman V 
Light (1946) KB 414.  Estoppel also is not a formal defect appearing on the 
face of the information.  The arm of the objection challenging Count 3 of the 
information for being duplicitous, should have been raised by the respondent 
immediately after the information had been read over to him before he pleads 
thereto and not later.  This is the time limited by S.217 of the CPC for taking 
the objection to formal defects on the face of the information. See the 
decision of this Court in State V Lt. Jarjue & ors in Crim. Appeals 5-9/99.  
Duplicity is a formal defect appearing on the face of the information.  See R V 
Greenfield & ors 57 Cr. App R.849. R V West (1998)1 KB 589.  The 
respondent in breach of S.217 raised the objection after the respondent had 
pleaded not guilty.  There is nothing in the records of appeal showing that the 
appellant objected to this wrongful procedure.  Rather the records show that 
the appellant responded to the merits of the objection without more.  Having 
consented to the wrong procedure, the appellant cannot be heard now on 
appeal to complain about a procedure he had consented to during trial.  See 
Antoine Banna V Ocean View Resort Ltd (decision of this Court in Civil 
Appeal No.18/2003 delivered on 31st March 2006).  Where this Court held 
thus – 

“A party who consents to a wrong procedure cannot be 
heard to complain subsequently of the procedure.  Such a 
party will be taken as having waived his right to complain 
about the procedural irregularity unless he can show 
injustice resulting from such irregular procedure. The 
appellant cannot on appeal resile from a procedure he 
himself had adopted at the trial stage.” 
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Another preliminary point I will like to deal with under this issue is the 
respondent’s  contention that the Learned Counsel for the appellant had at 
the trial nisi prius conceded to the objections to Counts 1 and 2 of the 
information on grounds of res judicata and estoppel  and so cannot now on 
appeal be heard to argue to the contrary. It is clear from portions of the 
submissions of Mrs. Firdaus for the State at the trial Court, reproduced at 
pages 5-6 of the respondent’s brief, that the appellant did not concede to 
those objections at the trial nisi prius.  This is clearly brought out by the 
following portion of her submissions – 
 

“The reason being that the findings made by the commission was 
for the recovery of a civil debt, this was what the letter from the 
state intended not to act upon.  However, the matter before the 
court is a criminal charge against the accused and the findings of 
the commission does not in anyway preclude the state from 
taking criminal action.  The accused has been charged under the 
Economics Crimes Decree.  The court in passing sentence should 
take mitigating factors into account. Exhibit AC4 can only serve 
as a mitigating factor.  Therefore the state submits that the 
charges brought against the accused person still stand.  With 
regard to the argument that count 3 is bad for duplicity it is our 
submission that the state has taken that into consideration and 
on the counts of duplicity submissions made by learned counsel, 
the state concedes and has therefore amended the charges 
accordingly.” See page 144 of the records of appeal. 

 
It is clear from the above portion of her submission at the trial court that, the 
learned counsel for the state did not concede to the objections based on res 
judicata and estoppel.  Since the appellant did not at the trial Court concede 
to the objections against Counts 1 and 2 on grounds of res judicata and 
estoppel, then the respondent’s argument that it cannot now be heard to 
argue against the issues of res judicata and estoppel on appeal becomes 
invalid.  
 
Having resolved these preliminary issues I will now proceed to deal with the 
merits of the question; whether the Learned Trial Judge was right in law to 
dismiss all the Counts and acquitt the accused (respondent) on all of them 
shortly after taking of plea and before the prosecution commenced its case. 
I agree with the submission of Mrs. Saine-Fardaus at page 6 of the appellants 
brief that under our Criminal Justice System, the Court can discharge and 
acquit an accused person in the following circumstances – 
 

(ii) Upon a successful plea of autrefois convict or acquit. 



                                                                     THE STATE V ABDOULIE CONTEH                                                   (Agim, JCA) 

 164 

(iii) Upon a discharge on the merit of the case. 
(iv) Upon a discharge on a no case submission. 
(v) Upon a plea of unconditional pardon. 

 
Let me also add that in appropriate cases like where the proceeding is 
vexatious, oppressive and unfair to the accused or will bring the 
administration of justice to disrepute, in that there is no reasonable or factual 
basis for the charges, such a proceeding can be permanently stayed or 
dismissed or the accused acquitted as the case may be, for abuse of process.  
See  
 

1. Hunter V Chief Constable (1982)1 AC 536 (HL)  
2. Rogers V The Queen (1994) HCA 42 holdings 4, 5 and 6. 

 
The respondent has argued that the Trial High Court was right in law when it 
acquitted the accused on Counts 1 and 2 for the reason that the issues or 
allegations therein had already been adjudicated upon and dealt with by the 
Commission of Inquiry.  The respondent argued that the issues are res 
judicata and so cannot be the subject of another trial, (in this case a criminal 
case) before the High Court.  According to the respondent, the trial court for 
the above reason lacked the competence or jurisdiction to try Counts 1 and 2.  
It is clear from the tenor of the arguments in the appellant and respondents 
brief that both parties do not agree that res judicata and estoppel apply to 
criminal proceedings.  While appellant maintain that it is not one of the legally 
recognized ground for the acquittal of an accused, the respondent argue that 
it is.  However, the appellant’s position became convoluted when in its 
rejoinder it argued that unless it is shown that the respondent has been tried 
before on the charges now brought against him in the High Court, the doctrine 
of res judicata cannot preclude his criminal trial on the ground that he had 
once appeared before a Commission of Inquiry which ordered him to refund 
some monies to the State.  A restatement of the law on the subject is 
therefore necessary to clarify this issue. 
 
The doctrine of res judicata is more commonly applied in civil proceedings. It 
is no less applicable to criminal proceedings than to civil proceedings.  It is 
analogous to the defences of autrefois acquit or convict.  The two doctrines 
are underpinned by the Common Law Principle against double jeopardy 
which states that no one should be twice put in jeopardy of being tried or 
convicted and punished for the same offence.  Lord McDermott in 
Sambasivam V Public Prosecutor, Federation of Malaya (1950) AC 450 at 
479 restated the principle in the following words – 
 

“The effect of a verdict of acquittal pronounced by a 
competent Court on a lawful charge and after a lawful trial 
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is not completely stated by saying that the person 
acquitted cannot be tried again for the same offence.  To 
that it must be added that the verdict is binding and 
conclusive in all subsequent proceedings between the 
parties to the adjudication”. 

 
See also Rogers V The Queen (supra) held 4 and 5 where it was held that the 
rules of res judicata “in criminal proceedings are expressed in the pleas of 
autre fois acquit and autre fois convict.  They are pleas which are concerned 
with the Judicial determination of an alleged criminality and in the case of 
conviction with the substitution for a new liability.” In substance, there is little 
or no difference between the two doctrines.  The policy that underlies the two 
doctrines is not only the avoidance of double jeopardy but the public interest 
that there be an end to litigation.  Either of them can constitute a veritable 
basis for the final termination of a criminal proceedings in limine or at any 
stage.  See Connelly V DPP (1964) AC 1254 at 1331 and R V Tonks (1916)1 
KB 443 II Cr, App. 12 284. The rules of res judicata and autre fois acquit or 
convict apply in the Gambia as part of Common Law by virtue of S.7(d) of the 
1997 Constitution, as statutory law by virtue of S.54 of the Evidence Act and 
S.64 CPC and as a constitutional and fundamental law by virtue of S.24(6) of 
the 1997 Constitution.  Infact it is a fundamental right of the accused not to be 
again tried for one offence if he had been acquitted or convicted of the same 
offence. 
 
The next question that naturally arises for consideration at this stage is 
whether the Learned Trial Judge was right in law when she held that “the 
objection on the basis of res judicata is sustainable and applies very much to 
this case…”  This question is important because the decision to dismiss 
Counts 1 and 2 of the information and the acquittal of the respondent was 
mainly based on this point. 
 
An objection by an accused to his criminal trial on the basis of res judicata or 
the defence of autre fois acquit or convict can only succeed if he can 
establish all of the following requirements: 
 

(1) The previous proceedings relied on in raising the 
objection is a criminal proceeding. 

(2) There was a binding and conclusive verdict which 
acquitted or convicted and punished the accused in the 
previous proceedings. 

(3) The accused is charged with an offence which is the 
same or substantially the same with the offence for 
which he was previously convicted or acquitted. 
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(4) The facts of the present case are the same facts on 
which the previous trial, conviction or acquittal is based. 

(5) The Court that convicted or acquitted must be a court of 
competent criminal jurisdiction. 

 
I will now proceed to find out if the respondent did comply with all of the 
above requirements in his objection at the trial nisi prius.   
 
The first requirement is that the previous proceedings relied on in raising the 
objection is a criminal proceeding. A plea of res judicata or autre fois does not 
lie in criminal proceedings on the basis that the incident alleged in the charge 
or information is one which has been adjudicated upon and determined in a 
civil proceedings.  See R V Green (Bryan)(1993) Crim. L.R.46 (CA).  Apart 
from the fact that the burden and standard of proof are not the same, the 
triable issues and reliefs in the two types of proceedings are not the same.  
The burden is less onerous in a Civil proceedings than in Criminal 
proceedings.  See Hunter V Chief Constable of West Midlands Police (1982) 
HC 529 at 541, 544-575 and Bryant V Collector of Customs (1984)1 N2 LR 
280 at 284-285.  For this reason, it is possible for the plaintiffs claim in a 
previous civil suit to succeed, while a subsequent Criminal prosecution on the 
same set facts will fail to secure a conviction.  In Charles Hodge V State 
Compensation Insurance Fund & Anor (2001) MTW CC1 the previous 
proceeding was a criminal case in which the claimant was prosecuted for 
worker’s compensation fraud.  He was acquitted.  In a civil proceedings 
commenced by petition seeking insurance benefits, the respondent (insurer) 
pleaded fraud on his part as a defence.  He brought a motion to preclude the 
respondent from raising the defence of fraud.  The court held that permitting 
the respondent to raise the defense of fraud in the civil claim for benefits did 
not constitute a double jeopardy.  It also held that “the verdict in the criminal 
case is not res judicata since the standard of proof is significantly greater in a 
criminal action than in a civil one. From the foregoing, it becomes clear that 
the submission of learned Counsel for the respondent at page 6 of the 
respondent’s brief that “the distinction between civil and criminal matter… is a 
distinction without any difference, for the simple reason that res judicata 
applies to both civil and criminal matter” is not correct. It therefore becomes 
necessary to determine if the proceedings before the Commission of Inquiry 
was a criminal or civil proceedings. 
 
The Presidential Commission of Inquiry into the Queries raised in the Auditor 
General’s Report for the period 1994 – 1998, as the name depicts is 
authorized in S3(1) of the Legal Notice No.3 of 2000 to: 
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(a) Investigate and make an independent inquiry into the queries 
raised in the Auditor General’s Report with a view to 
ascertaining 

(i) whether or not any malpractice or irregularity was 
committed by any person whether resulting in loss of public 
funds or not. 

(ii) The nature and extent of the malpractice or irregularity; 
(iii) The amount of public funds lost as a result of such 

malpractice or irregularity; and 
(iv) The identity of any person involved in such malpractice or 

irregularity. 
(b) Review the recommendations contained in the Auditor General’s 

Report with a view to determining their appropriateness to 
remedy or redress any irregularity or malpractice and to make 
any further recommendation the Commission thinks fit; 

(c) Inquire into any matter which may be related to the queries 
raised in the Auditor General’s Report; and 

(d) Report its findings to the president making such 
recommendations as it deems fit. 

 
(2) The Commission shall in making its findings, embody in the 

report a full statement of the reasons leading to the findings. 
 
It is clear from the above provisions of the legal notice and the portions of the 
proceedings of the Commission at pages 96 to 128 of the record of appeal 
that the proceedings of the Commission of Inquiry was not a criminal 
proceedings.  It was a proceedings that reviewed the queries raised in the 
Auditor General’s Report on the accounts of Kanifing Municipal Council.  The 
said audit report is at pages 13 to 69.  It interalia queried the overpayment of 
per diem and night allowance to the respondent as the Chairman, Kanifing 
Municipal Council at pages 17, 18, 48, 49 and 50 of the record of appeal.  
The report urged the Kanifing Municipal Council to recover the overpayment.  
The Commission of Inquiry found the audit queries justified and that the 
respondent was amongst other officers overpaid per diem and night 
allowances.  The Commission of Inquiry recommended that “he be finally 
ordered to refund the said sum of £2,210 or its dalasis equivalent plus interest 
at the going bank rate as from 17th April 1996 until payment. 
 
A criminal proceedings is one which is commenced by a charge or 
information alleging the commission of an offence by an accused and in 
which the allegation is tried, resulting in an acquittal or conviction and 
punishment of the accused.  The distinguishing feature is that the respondent 
was not charged with the Commission of any offence before the Commission 
of Inquiry.  The proceedings were not for the purpose of trying the respondent 
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for a specific criminal offence.  The audit query of the respondent was one of 
the many queries the Commission reviewed.  The review was not in the form 
of a criminal process.  He was not brought before the Commission on a 
charge or information, arraigned and tried as is required of a criminal 
proceeding. The procedure for instituting criminal proceedings in the 
subordinate Court is provided for in S.69 CPC while in the High Court the 
procedure is clearly prescribed in Ss. 175A, 175B, 175C and 175D of the 
Criminal Procedure Code.  The trial procedure in the subordinate court is 
prescribed in Ss.164 – 174 CPC and that of the High Court is prescribed in 
Ss.216 – 249 CPC.  None of the processes and procedures was used or 
followed in the said proceedings of the Commission of Inquiry.  What took 
place at the Commission of Inquiry was certainly not a criminal proceedings it 
is to my mind a judicial investigation, a fact finding inquiry, a miscellaneous 
proceedings, a specie of civil proceedings since it did not involve the trial of 
any person for an offence.  See Military Governor of Imo State V Nwauwa 
(1997)2 SCNJ 60, and Baba V Nigerian Civil Aviation Training Centre & Anor 
(1991)7 SCNJ  1, Nnoli V UNTH Management Board & Anor (1994)10 SCNJ 
71.  It is clear from S.202(1) of the 1997 constitution, that the function and 
power of a Commission of Inquiry issued by the President to inquire into any 
matter, in exercise of his power under S.200(1) of the constitution is limited to 
the making of a full and impartial investigation into the matter in respect of 
which the Commission is established and furnishing in writing a report on the 
results of the inquiry.  By virtue of S.204 of the same constitution it can make 
adverse findings on the basis of the investigation. It has no other powers or 
functions beyond that.  It follows from this provision that the Commission of 
Inquiry was engaged in an investigation and not a trial.  When things go 
wrong in government, impartial means are needed for discovering what 
happened so that those responsible may be called to account.  The 
Commission of Inquiry is a constitutional device that allows techniques of 
Judicial investigation to be applied to investigate serious allegations of 
corruption or improper conduct in the public service, or to investigate a matter 
of concern which requires thorough and impartial investigation to allay public 
anxiety. 
 
In the light of the foregoing, it was wrong to have sustained the respondents 
objection on the basis of res judicata merely because the facts in counts 1 
and 2 constitute the subject of the audit queries reviewed by the Commission 
of Inquiry and its adverse findings and recommendation against the accused.  
The proceedings of the Commission of Inquiry, not being criminal in nature, 
cannot be relied on to preclude the respondent from being tried on counts 1 
and 2 of the information in criminal case No. HC.374/05/CR/56/A. 
 
Another requirement is that in the present proceedings the accused is 
charged with an offence which is the same or substantially the same with the 
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offence for which he was previously convicted or acquitted. In the pending 
criminal case at the High Court, the respondent is charged in count I with 
Economic Crimes contrary to Section 5(a) of the Economic Crimes (specified 
offences) Decree No.16 of 1994.  The particulars of the offence state that he, 
being a public officer at the Kanifing Municipal Council did willfully cause loss 
of D48,766.50 property of the Government as per diem over payment. In 
count 2, the respondent is charged with theft contrary to S.252(a) of the 
Criminal Code Cap.10 Vol.III Laws of the Gambia.  The particulars of the 
offence state that the respondent being a public officer at the Kanifing 
Municipal Council between October 1994 and march 1997 did steal the sum 
of D48,796.50 the property of the Government of the Gambia which came into 
his possession as per diem by virtue of his employment. 
 
In the proceedings before the Commission of Inquiry the respondent was not 
charged with, nor tried, acquitted or convicted and punished for the above or 
any offences.  He was merely being investigated in connection with certain 
audit queries. The Commission merely reviewed the audit queries of the 
Kanifing Municipal Council accounts by the Auditor General’s Reports.  The 
over payment of per diem and night allowances to respondent was one of 
such queries.  The Commission found the queries justified and recommended 
that the respondent be ordered to refund the overpayment.  In R V Hogan and 
Tompkins (1960)2 QB 513, 44 Cr. App. R.255, the defendants, prison 
escapees had been punished by visiting Justices for indiscipline.  They were 
subsequently tried for offences arising out of the same escape including 
prison breach and simple escape.  The trial Judge struck out the count 
alleging simple escape as amounting to double jeopardy.  It was held that the 
said count did not constitute double jeopardy and so should not have been 
struck out because the justices dealt with the matter as a disciplinary one and 
not as the common law offence of simple escape. 
 
It is also a requirement that the Court that conducted the previous 
proceedings must be a Court of competent criminal jurisdiction. The 
Commission of Inquiry has no Jurisdiction to try offences, even though it has 
all the powers and privileges of a Judge of the High Court in respect of 
 

e. enforcing the attendance of witnesses and examining them 
on oath, affirmation or otherwise; 

f. compelling the production of documents; 
g. issuing a commission or request for the examination of 

witnesses abroad, and 
h. making interim orders. 

 
The jurisdiction of Commissions of Inquiry is generally prescribed in S.200 
and 202 of the 1997 Constitution of the Gambia and specifically prescribed in 
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S.3(1) of the Legal Notice No.3 of 2000.  No where is it stated in the above 
provisions that the Commission is authorized to try any person for any 
offences.  By virtue of Ss.202(1) and 204 of the Constitution, the Commission 
of Inquiry has only the power to investigate, make adverse findings and 
furnish its report of investigation, it has no jurisdiction to try.  It cannot make 
decisions as to what action should be taken in the light of the adverse 
findings, but it can make recommendations for each action. So its 
proceedings cannot be relied on to preclude a subsequent criminal trial on the 
basis of res judicata or autre fois acquit.  It is of no moment that the 
Commission of Inquiry had recommended that the respondent be ordered to 
refund the overpayments.  In Lewis V Mogan (1943) KB 376, following an 
inquiry by a domestic tribunal constituted by the Master of a ship, entry was 
made in the log book that the accused was to forfeit payment for neglect of 
duty.  During a subsequent criminal trial of the accused on the same facts, he 
pleaded autre fois convict on the basis of the order of forfeiture of the 
domestic tribunal.  In rejecting the plea, the court held that the tribunal was 
not a court of competent criminal jurisdiction.  Although in our present case, 
the Commission of Inquiry is a constitutional and presidential one with some 
strapping of a High Court, the decision of Lewis V Mogan (supra) is still a 
useful guide here because our Commission of Inquiry like the domestic 
tribunal in that case lacks the jurisdiction to try and punish any person for any 
criminal offence or to try any case at all.  See Military Governor of Imo State & 
Anor V Nwauwa (supra). 
 
Learned Counsel for the appellant in their rejoinder were correct when they 
submitted that unless it is shown that the respondent has been tried before on 
the charges now brought against him in the High Court, the doctrine of res 
judicata cannot preclude his criminal trial on the ground that he had once 
appeared before a Commission of Inquiry which ordered him to refund some 
monies to the state.   
 
It is a fundamental requirement that in the previous proceedings there was a 
binding and conclusive verdict which acquitted or convicted and punished the 
accused. The report of the Commission of Inquiry is not a decision but 
consists of recommendations only.  Government is at liberty to take action or 
not take action or accept the recommendations see S.203(9) of the 1997 
constitution on Olagunju V Oyeniray & ors (1996)6 SCNJ 55, Military 
Government of Imo State V Nwauwa (Supra).  The adverse findings and 
recommendations of the Commission of Inquiry are merely advisory and not 
conclusive and binding.  See Governor of Oyo State V Folayan (1995)9 SCNJ 
50.  This certainly cannot ground the plea of res judicata which is based on a 
binding and conclusive verdict.  The inconclusiveness of the findings and 
recommendations of the Commission of Inquiry arise from the fact that the 
proceedings were investigatory and that Government still has to decide 
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whether or not to take action on them.  The inconclusiveness does not affect 
the efficacy of the findings should government decides to act on them.  That 
is why S.204(2) and (3) grants a special dispensation to a person against 
whom an adverse finding is made to appeal to this Court.  Although upon 
such an appeal, the findings will be treated for the purpose of the appeal as a 
judgment of the High Court, that does not render it a judgment for all 
purposes.  It certainly cannot be regarded as judgment for the purpose of res 
judicata. 
 
It is clear from the foregoing that the respondent failed to establish all the 
requirements for the successful invocation of res judicata except that the facts 
of the proceedings in the Commission are the same facts on which the 
criminal case is based.  It was therefore wrong for the Trial Court to have 
sustained the objection on that ground. 
 
The respondent under issueNo.1 of his brief has also argued that the state is 
estopped from prosecuting him on a charge regarding an issue it had decided 
not to act on.  The trial Court decided the point in the following words – 
 

“Although estoppel is not normally applicable to criminal 
cases, competence, experience and dedication on the part 
of any learned counsel would disclose that the courts have 
always been reluctant to castigate someone who has 
changed his position to his detriment because of a 
promise.  Exhibit AC4 clearly tells the accused that there 
was no longer the intention to act against the accused on 
the adverse findings made by the Commission of inquiry in 
respect of the amount of money which is the subject matter 
of counts 1 and count 2 which was filed 3 years later.“ 

 
The general Common Law rule is that the principles of promisory estoppel 
and estoppel by representation do not apply to promise or representation not 
to prosecute a person for an offence.  Any contract or arrangement that 
affects the administration of justice even in the slightest degree, is illegal and 
void.  This is because it is in the interest of the public that the suppression of 
a prosecution should not be made the matter of a private bargain.  The Courts 
will neither enforce nor recognize any agreement which has the effect of 
withdrawing from the ordinary course of justice the prosecution of an offence.  
The fact that the prosecutor deserves no gain, financial or otherwise and even 
though the agreement secures the very object of prosecution is immaterial.  
See Egerton V Brownlow (1890)24 QBD 742, Windhill Local Board of health 
V Vint (1890)45 Ch.D 357 at 360. 
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There is however an exception to this general rule where the wrong give rise 
to both civil and criminal remedies and where the element of public wrong is 
not pre-eminent and the result of the offence is confined only to a personal 
injury, an agreement or promise to take or go on with criminal proceedings 
will be enforceable.  Examples of such wrongs include criminal defamation, 
assault and battery.  In Fisher V Apolinans Co. (1873)10 Ch App 292 an 
agreement to prosecute was enforced because the offence gave rise to civil 
or criminal remedies and injury was personal.  The application of the 
doctrines of promissory estoppel and estoppel by representation even in 
these category of offences should in my view still be subject to the discretion 
of the Court depending on the peculiar facts and justice of the case. 
 
Where the offence is a matter of public concern in that it pre-eminently affects 
the public interest, the principles of promisory estoppel and estoppel by 
representation will not apply to preclude criminal prosecution from 
commencing or continuing prosecution against an accused.  Example of such 
offences include perjury, interference with and obstruction of a public 
highway, affray, riot and obstruction of the police in the performance of their 
duty.  See Collins V Blantern (1767)2 Wils. KB 341; Chibb V Hutson (1865)18 
CBNS 414, Jones V Merionetshire permanent benefit building society (1892)1 
Ch. 173 and Schering Ltd V Stockholms Enskilda Bank Aliebolag (1946)AC 
219 at 252 also reported at (1946) 1 ALL ER 36 at 47.  The leading English 
case on the application of this equitable principle to the two set of offences is 
Keir V Leeman (1846)9 QB 371 where Denman CJ laid down the rule thus -  
 

“We shall probably be safe in laying it down that the law 
will permit a compromise of all offences, though made the 
subject of criminal prosecutions, for which the injured 
party might sue and recover damages in an action.  It is 
often the only manner in which he can obtain redress.  But 
if the offence is of a public nature, no agreement can be 
valid that is founded on the consideration of stifling a 
prosecution for it….In the present instance the offence is 
not confined to personal injury, but is accompanied with 
riot and obstruction of a public officer in the execution of 
his duty.  These are matters of public concern and 
therefore not legally the subject of a compromise.” 

 
In our present case the offences alleged against the respondent are pre-
eminently public in nature.  It is public revenue that is alleged to have been 
taken by the respondent.  The respondent is also alleged to have obstructed 
police officers in the performance of their duties.  Even though the offence 
gives rise to both civil and criminal proceedings, since it is public in nature, a 
promise not to initiate or continue criminal proceedings against the 
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respondent is not recognized by law and no court can or should enforce such 
a promise for any reason.  The trial Court was therefore wrong to have held 
that the appellant was estopped from bringing criminal proceedings against 
the respondent because of the letter of the Solicitor General (exhibit A4) 
indicating that Government does not intend to act on the adverse findings and 
recommendations of the Commission of Inquiry against the respondent. 
 
Furthermore, whereas pending criminal proceedings can be challenged for 
legally recognized reasons, the decision of the Attorney General to initiate 
criminal proceedings against an accused cannot be questioned by a Court of 
law and equity as the trial court did in its ruling particularly at pages 135 and 
136 of the record of appeal.  The power of the Attorney General to direct and 
control public prosecutions has a common law origin.  It is enacted in S.64 of 
the CPC and has now been upgraded to a constitutional provision by S.85 of 
the 1997 Constitution of the Republic of The Gambia to be exercised by the 
Director of Public prosecutions under his direction and control.  It is not open 
to the Court to question when and how the Attorney General should exercise 
that power.  It is within the exclusive discretion of the Attorney General to 
decide when to initiate any criminal proceedings so far as it is done in 
accordance with law.  If the Attorney General chooses to wait till some time 
after the conclusion of the proceedings of a Commission of Inquiry into facts 
which form the very basis of the alleged offence, before instituting criminal 
proceedings, it is beyond a Court to question such a decision.  The trial court 
was therefore not acting within its powers when it stated as follows – 
 

“If there was any intention on the part of the State to prosecute 
the accused, the accused would have been prosecuted rather 
than be made to appear before a Commission of Inquiry.  Now 
some years after the Commission of Inquiry had made its 
decisions and recommendations the Attorney General’s office 
decided to prosecute the accused in respect of the same subject-
matter and it is unfortunate that they are using the name of the 
State as the prosecution”. 

 
In Reg V Allen IX Cox CC 120 at 123 or 1 B & 5 850 at 854 the Common Law 
was stated that it is the absolute discretion of the Attorney General to 
determine whether a prosecution shall go on or not.  He can discontinue the 
criminal proceedings, change his mind and institute fresh proceedings on the 
same facts.  The exercise of this power cannot be reviewed by a Court.  See 
also the Queen V The Comptroller – General Patents, designs and Trade 
Marks (1899)1 QB 909, R V Hamson (1951)1 KB 107. 
 
The Nigerian Supreme Court in State V Ilori (1983) ALL NLR 84 at 91 – 98 
considered the impact of the common law position on S.191 of the 1979 
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Nigerian Constitution (which is totally in pari material with S.85 of the 1997 
Constitution) and held that the position is still the same and that the 
constitution is a restatement of the Common Law practice and did not in any 
way curtail the Attorney General’s absolute discretion to institute or 
discontinue criminal proceeding.  According to the Nigerian Federal Supreme 
Court in Shittu Layiwola & ors V The Queen (1959)4 FSC 119 per Abbot CJF, 
it is without question the province of the law officers of the Crown (in the 
present case, the Attorney General or any officer of his department) to 
decide, in the light of what public interest requires in any particular case, who 
shall be charged and with what offence.  It is entirely a matter for this officer’s 
quasi judicial discretion, and, in our view, in order to secure the proper 
administration of justice, he must be left to exercise his discretion according 
to his own judgment, neither acting on any rule of thumb nor taking into 
account any consideration other than public interest.  These Nigerian 
decisions are very useful and of very high persuasive influence in dealing with 
this issue in the Gambia because the penal and constitutional provisions on 
which they are based are completely similar and are based on common law 
which is applicable in the Gambia by virtue of S.7(d) of the 1997 Constitution.  
I have relied on them and the English decisions completely in the 
determination of this point. 
 
It must be pointed out here that the above position does not leave the 
respondent helpless in terms of his ability to challenge the adverse findings.  
Even though, he had withdrawn his notice of appeal purportedly in reliance on 
exhibit AC4, there is nothing preventing him from filing a fresh appeal against 
the said adverse findings.  Even though the three months period prescribed 
by S.204(3) of the 1997 Constitution for appealing against such adverse 
findings has elapsed, the same S.204(3) gives this Court the power to allow 
such an appeal to be filed after the said three months.  So the respondent still 
has the opportunity to appeal against the findings. 
 
Another reason given by the trial Court for dismissing Count 2 and acquitting 
the accused thereof is that the respondent was charged with the offence of 
theft under S.252 of the Criminal Code instead of S.245 of the Criminal Code.  
The trial court stated thus – 
 

“Even if the prosecution were to have any dispute with 
respect to the objection to count 2, that dispute would not 
be sustainable because count 2 is a charge under S.252 of 
the Criminal Code when in fact the proper section to have 
charged under should have been S245 of the Criminal 
Code.  That is most elementary and the court is 
disappointed that the prosecution prefers to charge under 
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S252 ( I again refer to the case of The Sate Vs Augustus 
Sarr) where the court has the same problem.” 

 
I find the brilliant argument of Marie Saine-Firdaus DDPP for the appellant 
very helpful on the subject.  The matter has been settled by this Court beyond 
per adventure in Momodou Dico & Anor V The State (unreported decision in 
criminal appeal Nos. 1 & 2/81 on        ) where it held thus – 
 

“The scheme of section 252 to 262 of the Criminal Code, in 
my view, is first by section 252 to create the felony of theft, 
and then enact a general provision for the punishment of 
theft in cases not specifically provided for.  Secondly, by 
section 253 to 262 to provide for the punishment in certain 
specified cases, having regard to the circumstances of the 
theft or the nature of the thing stolen.  Section 254 provides 
the punishment for the theft of postal matters.  Section 255 
provides the punishment for the theft of cattle…Section 
255A provides the punishment for the theft of a vehicle.. 

 
It is evident therefore that the section creating the offence 
is section 252.  Incidentally, the offence created by the 
section is termed “theft” and not “stealing”.  The section 
states that in unambiguous terms.  It reads inter alia “is 
guilty of the felony termed theft”.  The eleven subsequent 
sections (i.e. Sections 253 to 262) do not create any 
offences; they merely provide the punishment in certain 
specified cases.  So a person accused of stealing any 
article in any circumstances should properly be charged 
with theft contrary to section 252…”    

 
I have no reason to depart from it.  This court is therefore bound by this 
decision. 
 
There is no doubt that S.245 of the Criminal Code defines stealing.  This is 
the definition section.  Like this Court has held above S.252 is the offence 
Creating Section.  It is trite law that the correct section for charging a person 
with an offence is the offence creating section.  This is statutorily provided for 
in S.113 (a)(I) and (II) of the Criminal Procedure Code.  I am therefore in no 
doubt that   Count 2 is valid and sustained. 
 
I do not agree with the argument of Learned Counsel for the respondent that 
the above statement of the trial court are mere passing remarks in that she 
had already decided the fate of count 2 on the basis of res judicata.  It is not 
correct to describe the point argued by the appellant under her issue No.3 as 
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inviting the Court to go on an academic exercise.  Learned Counsel for the 
respondent have correctly stated that the question of whether the charge 
against the accused under count 2 should have been under S.245 or 252 of 
the Criminal Code was not raised by the parties at the trial nisi prius.  It is 
correct that what the Court was called upon by demurer of the respondent to 
determine was whether counts 1 and 2 of the information could still lie against 
the respondent in the light of the principles of res judicata and estoppel.  The 
trial court suo moto made the section under which Count 2 is brought an 
issue.  It is clear from the potion of its judgment reproduced above that it is 
not obiter.  It formed one of the basis for dismissing the count.  The trial court 
decided this point as another problem that will render count 2 not sustainable. 
 
The trial Court also dismissed count 3 and acquitted the respondent of the 
count on the grounds of duplicity and uncertainty in the following words – 
 

“It is clear from Section 230(b) that resisting and willfully 
obstructing are two different offences, yet the accused was 
charged with both of them in one count.  The prosecution 
had all the time in the world to make changes or 
amendments, but they chose not to take any steps.  There 
is no doubt that count 3 is duplicitous and uncertain.  It 
would prejudice the fair trial of the accused.  The wording 
of the particulars of offence in count 3 renders the charge 
vague and wrong to the extent that it is embarrassing.  The 
Court is deeply troubled that such a defective charge was 
filed. page 134 of record. 

 
It is not in dispute that the appellant both at the Trial Court and in this Court 
conceded to the view that this count is duplicitous and opted for an 
amendment of the count.  The issue before this Court has rather turned on 
whether the Trial Court was right to have proceeded to dismiss the count 
instead of ordering an amendment of same.  The appellant at paragraph 18 
page 1 of his brief stated that on the 16th January 2006, Mrs. Firdaus 
representing the State informed the Court of amendments to the charge that 
were filed with the Registry of the High Court and wanted to move application 
to amend the charges before the Court. 
 
Page 141 of the record of appeal show that on the 16th January 2006, Mrs. 
Firdaus for the State (appellant) did inform the Court that they have filed 
amendments.  The Court stated that it is not in receipt of any documents and 
that there is no application for amendment before her.  She then called 
Learned Counsel, Mr. Gaye to proceed with his argument.  Mr. Gaye also 
emphasized the point that there is no amendment or application for one 
before the Court.  Mrs. Firdaus, Learned DDPP for the appellant in her 
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address in reply at the trial court conceded that the count is duplicitous and 
that the state has therefore amended the charges accordingly.  The trial Court 
in her ruling stated that “the prosecution had all the time in the world to make 
changes or amendments they chose not to take any steps” 
 
I have perused the records of appeal which is incidentally compiled by the 
appellant, I have not come across any written or verbal application for 
amendment of count 3.  My impression is that none was filed.  If one had 
been filed as at 16th January 2005, why is it not part of the record of this 
appeal.  It is therefore clear that no application for amendment was filed at the 
Lower Court, no oral application for amendment was made and no 
amendment of count 3 was made.  The prosecution merely expressed its 
intention to amend count 3.  All the parties agreed in their submissions before 
the Trial Court, that Count 3 was defective.  Plea had just been taken and the 
prosecution was yet to start leading evidence to prove its case.  The Trial 
Court in its ruling took the view that Count 3 was indeed defective.  It 
proceeded, on the basis of this view, to dismiss Count 3 and acquitted the 
respondent on the Count. 
 
What the trial court should have done in the above circumstances is 
prescribed by S.218(1) of the Criminal Procedure Code.   Where the Trial 
Court had taken the view that the Count was defective, S.218(1) of the CPC 
mandatorily requires the trial court to make such order of amendment of the 
Count as the Court considers necessary to meet the circumstances of the 
case, unless where having regards to the merit of the case, the required 
amendment cannot be made without injustice.  In our present case, the 
objection that Count 3 is duplicitous was raised very early in the case shortly 
after arraignment before commencement of prosecutions case.  There is no 
way that an amendment of Count 3 at this stage of the case would cause 
injustice.  There is nothing from the information and the accompanying 
summary of evidence that even suggests that injustice would result from such 
an amendment.  The Trial Court in its ruling did not state that if count 3 is 
amended, in the circumstances of this case it will cause injustice.  
Compliance with S.218(1) of the CPC is intended to be mandatory, that is 
why the word “shall” is used in the said provision in prescribing what the trial 
court should do if it appears to it that the information is defective.  It has a 
mandatory duty in the circumstance to order the prosecution to amend Count 
3 unless if the amendment cannot be made without injustice in the light of the 
merit of the case.  s.218(1) of the CPC did not prescribe that the Trial Court 
should dismiss the charge and acquit the accused in total disregard of the fact 
that only plea had been taken and no evidence had been led.  The fact that 
the prosecution did not apply to amend or took no steps to do so is 
immaterial.  The Trial Court must act in accordance with S.218(1) CPC.  It 
does not matter that there is a pending application to quash the count as in 
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this case.  Infact the Trial Court can exercise the power under S.218(1) CPC 
while determining the application to quash the information.  See R V Nelso 65 
Cr.App. R 119, R V Cash (1985) QB 801. If the Court decides that to allow an 
amendment will occasion injustice, all it can do in the circumstances is to 
quash the information or Count as it is empowered to do under S.219 of the 
Criminal Procedure Code and no urge. See Criminal Pleading Evidence & 
Practice, Archbold 1995 Vol.I.  The quashing of such charge on account of 
defects on the face of the charge does not preclude the prosecution from 
filing a fresh one.  See R V Wynn (1802)2 East 226 and R V Suna (1943)1 C 
& K 730 and paragraph 1 – 271 Archbold 1995. 
 
It is difficult to justify the acquittal of an accused for an offence for the mere 
reason that the charge brought against him is duplicitous after taking of plea 
but before the opening of prosecution’s case.  The universal trend is that 
courts are more interested in substance than mere form.  Justice can only be 
done if the substance of the matter is considered.  Reliance on technicalities 
leads to injustice.  See State V Salifu Gwonto (1983)1 SCNLR 142 at 160.  
The objective of S.218(1) CPC is to save a charge or count from being 
vitiated by defects therein.  I am further guided by the remarks of Oputa JSC 
(as he then was) in Attorney General V Oyo State (1905) 5 NWLR 828 as 
follows – 
 

“The picture of law and its technical rules triumphant, and 
Justice prostrate may no doubt have its judicial admorer.  
But the spirit of Justice does not reside in forms and 
formalities, nor in technicalities, nor is the triumph of the 
administration of justice to be found in successfully 
picking ones way between the pitfalls of technicalities.  Law 
and all its technical rules are to be but a handmaid of 
justice, and legal in flexibility (which may unbecoming of 
law) may it strictly followed, only serve to render justice 
grotesque or even lead to outright injustice.  The Court will 
not ensure that mere from or fiction of law introduced for 
the sake of justice should work a wrong, contrary to the 
real truth and substance of the case before it. 

 
In the light of the foregoing, I hold that the dismissal of counts 1, 2 and 3 of 
the information and the acquittal of the accused for the offences in those 
counts by the Learned Trial Judge is wrong in law. 
 
ISSUE NO.2 
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Issue No.2 in the appellant brief and issue No.2 in the respondent brief are 
the same though phrased differently.  Both are predicated on ground of 
appeal No.2 which states that –  
 

“The learned trial judge erred in law and fact when without 
reasons she held that the failure to file an affidavit in 
opposition on the motion filed by the defence shows lack of 
prudence, competence and dedication on the part of 
counsel.” 

 
The portion of the ruling appealed against is at page 145 of the record of 
appeal it reads thus –  
 

“The Court will point out straightaway that there was no 
affidavit in opposition.  Therefore the facts as deposed to in 
the affidavit in support of the application are admitted and 
go unchallenged.” 

 
Prudence, competence and dedication should have guided 
the prosecution.  This was interpreted by the appellant to 
mean that the Court is saying that “Counsel did not act 
prudently, was not competent and not dedicated in failing 
to file an affidavit in opposition.” 
The respondent on the other hand contends that “the trial 
judge did not attribute the lack of filing an affidavit in 
opposition to lack of prudence, competence and dedication 
on the part of Counsel”. 

 
I agree with the view of the Learned Counsel for the respondent that the trial 
court did not expressly attribute the failure to file affidavit in opposition to lack 
of competence, prudence and dedication of the prosecution.  The Learned 
Trial Judge had correctly stated the law when she stated that in the absence 
of an affidavit in opposition, the affidavit in support of the motion remained 
unchallenged and admitted.  What has generated this issue is the one 
sentence addition after this correct statement of law.  That statement 
“prudence, competence and dedication should have guided the prosecution”, 
coming immediately after the Trial Court’s statement on the absence of 
affidavit in opposition, no doubt created the impression that the failure to file 
an affidavit in opposition was because the prosecution was not guided by 
competence, prudence and dedication.  In a trial by affidavit evidence, a party 
on whom an affidavit is served, need not file an affidavit in opposition or in 
reply thereto:-  
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1. If he or she intends to rely on the facts in the affidavit 
served on him as true and other facts in the other records 
of the Court in the substantive case as a whole, or 

2. If the affidavit served on him contain facts that are self 
contradictory and unreliable, or 

3. If he or she intends to oppose the application only on 
ground of law alone… 

 
The mere fact that a party did not file an affidavit in opposition to an affidavit 
in support of a motion served on him should not be taken to mean that he has 
conceded to the application.  See State V Darboe (1997 – 2001) GR.  The 
failure of the respondent to file an affidavit does not preclude the respondent 
from responding to or opposing the application on facts.  In that event it can 
rely on the facts in the affidavit in support of the motion and the facts in other 
records of the Court in that case.  (See the cases of Sodipo V Lemminkainan 
OY (1992)8 NWLR (part 258) 229 and Folorunsho V Shaloub (1994)3 NWLR 
(At 333) 413 cited by the appellant.  See also the ruling of the Gambia High 
Court per Savage J (as he then was) in State V Assan Jobe and Others in 
Criminal Case No.9/97).              
There is therefore no doubt that the statement that “prudence, competence 
and dedication should have guided the prosecution” was unwarranted and 
incongruous.  Having already defined the state of affidavit evidence on the 
matter, the following observation was unnecessary. 
 
Apart from seeking to demonstrate that the prosecution has good legal 
reason for not filing the affidavit in opposition, I do not see any useful purpose 
that ground of appeal No.2, the issues and argument thereon will serve in the 
determination of the real issues in controversy in this appeal.  Even if that 
ground of appeal succeeds it will make no difference to the result of the 
appeal as a whole.  The said portion of the ruling of the Trial Court was 
merely an observation in passing and did not constitute part of the appealable 
decision of that Court.  I think ground 2 and the issues and the brilliant 
arguments based thereon amount to a mere academic exercise. 
 
ISSUE NO.4 
The appellant in ground 4 of its grounds of appeal complained that –  
 

“The learned trial judge erred in law when she refused to 
listen to counsel’s application to amend the charge against 
the accused pursuant to section 169 of the Criminal 
Procedure Code on the pretext that it was only the 
preliminary objection that was before her.”    
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The appellant raised this complain as one of its issues for determination in 
this appeal.  It is issue No.4 at page 4 of the appellant’s brief it reads that – 
 

“Whether the trial judge was right in refusing to take the 
application for amendment of the charges after notice of 
same was given by the prosecuting counsel.” 

 
It is clear that the allegation of events in the said ground of appeal is not 
supported by the facts in the record of appeal.  There was no application for 
amendment pending before the Trial Court or made to that Court.  So the 
issue of the Trial Judge having refused to take the application for amendment 
of Count 3 of the information never arose.  The Learned Trial Judge did not 
refuse to take any such application.  The Trial Court had stated that the 
prosecution who had enough time and opportunity to effect the said 
amendment took no steps to do so.  Ground of appeal No.4 is therefore 
incompetent since it is not based on what transpired at the trial court.  The 
case of Merchantile Bank of Nigeria V Nwobodo (2005)23 NSR at 64 cited by 
the Learned Counsel for the respondent has clearly stated the law thus – 
 

“a ground of appeal  which purports to raise and attack 
issue not decided by the judgment is incompetent.  This 
where the factual basis for attacking a judgment is false or 
non existence, the ground of appeal based on the fictitious 
or misleading premises is incompetent.  It constitutes a 
clear misrepresentation of the decision of the trial court 
which vitiates the basis of the complaint on appeal…” 
  

 
Allegations of events not supported by the record of proceedings are not valid 
for consideration on appeal.  See Udo Akpan V The State (1987)5 SCNJ 112. 
 
Issue No.4 as couched by the appellant allege events that are not supported 
by the record of the trial proceedings. Like ground of appeal No.4 on which it 
is based, it is incompetent.  An issue cannot be distilled from false premise 
and must be hinged on a competent ground of appeal, if not it is incompetent.  
See decision of this Court in Edward Graham V Lucy Mensah Civil Appeal 
No.29.2000.  See also Tsokwa Motors Nigeria Ltd V UBN Ltd (1996)9-10 
SCNJ 294. 
 
The argument of the appellant at page 11 of its brief under its issue No.4 has 
no relationship with the issue as couched by the appellant whereas the issue 
contend that the Learned Trial Judge refused to take the appellant’s 
application for amendment of the charges after notice of same was given by 
the prosecuting Counsel; in its argument thereunder he argued that “once 
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notice of the intended amendment was given to the Court, the trial Judge was 
duly bound in law to give way to it” and order an amendment.  The argument 
thereunder would have been more founded on ground of appeal No.1 and 
issue No.1 of the appellant brief.  
 

1. “The Court is deeply troubled that such a defective charge 
was filed.”  See  P.146 of record of appeal. 

ISSUES NOS. 5, 6 AND 7 
Issues Nos. 5, 6 and 7 of the appellants brief and issue No.5 of the 
respondent’s brief are based on grounds of appeal numbers 5, 6 and 7.  
Learned Counsel for the respondent have argued at page 14 of their brief that 
grounds of appeal Nos. 5, 6 and 7 are incompetent because they allege both 
error of law and misdirection.  I have carefully read the said grounds.  None of 
them alleged both error and misdirection.  The objection is therefore 
baseless.  It is wrong for the respondent to suggest that the said grounds 
should have made reference to the specific portion of the record of 
proceedings.  What Rule 12(2) Gambia Court of Appeal Rules require is that 
the error be particularized.  This was done as the grounds show.  
The comments of the Learned Trial Judge which form the subject of the 
complains in grounds 5, 6 and 7 and issues Nos.5, 6 and 7 in the appellants 
brief are as follows:- 
 

 
2. “Now some years after the commission of inquiry had 

made its decision and recommendations, the Attorney 
General’s office decided to prosecute the accused in 
respect of the same matter, and it is unfortunate that they 
are using the name of the state as the prosecution.  The 
state relies on advice from the Attorney General’s office 
and it is most unfortunate that its name is dragged in such 
a matter which the court believes should have been 
handled with more competence, dedication, loyalty and 
genuineness.  The court is deeply disappointed and 
troubled.  The court is pleading for more competent and 
diligent prosecution of criminal cases. Considering cases 
like The State Vs Alhagi Ousman Gai Criminal case 3/03 
and the State Vs Augustus Sarr Criminal Case 32/05 which 
are presently being determined by this court and also 
considering thus present case the court is of the opinion 
that the office of the prosecution has a long way to go in 
proving to this court that all prosecutions they handle are 
handled with dedication, loyalty and genuineness to the 
state which employs them.  More dedication and diligence 
should be exhibited to remove any doubts of loyalty and 
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the possibility of undermining any proper and justified 
intention of the state.”  See pages 147 – 148 of the record of 
appeal. 

 
The appellant in issues 5, 6 and 7 described these comments as 
unwarranted, unjustified, prejudicial and vicious personal attacks on the office 
of the Attorney General and State Counsel.  The appellant further contend 
that by these comments, the Learned Trial Judge exhibited deep-seated bias 
in the case. 
Learned counsel for the respondent argue that there is nothing on record 
showing that the Learned Trial Judge exhibited bias towards anyone.  
According to counsel, the above remarks were made in passing after the 
issues had been dealt with and did not in any way influence the mind of the 
Learned Trial Judge in reaching her conclusions.  It is also their argument that 
the said remarks cannot form a basis of an appeal “because it is of no 
substance to the charges in question”.  They relied on Mercantile Bank of 
Nigeria V Nwobido for the proposition that an appeal must derive from a 
decision of the Court and cannot be based on the opinion, imagination, whims 
and caprices of an appellant. 
 
The comments reproduced above are actually contained in the ruling of the 
Learned Trial Judge delivered on the 16th of January 2006 as the record of 
appeal show.  The statements are therefore not the product of the appellants 
imagination, opinion or whims and caprices. 
 
It is correct that an appeal attacks the decision of the Trial Court only and 
nothing more.  An exception to this rule is that an appeal can validly lie to 
question the procedure of adjudication and not its merits on the ground that 
the court was not impartial.  One of the legally recognized basis of such a 
challenge is the disposition of the Judge in words, conduct, opinion and 
feelings towards any of the parties and the general atmosphere of the Court.  
Such a ground of appeal is not unknown to law.  See Randell V R (2003)4 
CHRDD where the Judicial committee of the Privy Council held 2, 3 and 4 
thus – 
 

“Similarly, it is the responsibility of the judge to ensure that the 
proceedings are conducted in an orderly and proper manner 
which is fair to both prosecution and defence.  He must neither be 
nor appear to be partisan.  He should not disparage the defendant 
or defence counsel in the course of the evidence.  These are not 
the rules of a game.  They are designed to safe guard the fairness 
of proceedings possibly resulting in serious penal consequences. 
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However, not every departure from good practice renders a trial 
unfair.  Inevitably in the course of a long trial, there are things that 
should not be said or done.  Most occurrences of this kind do not 
undermine a trial’s integrity, especially if they are isolated and the 
subject of clear judicial direction.  It would emasculate the trial 
process, and undermine public confidence in the administration 
of criminal justice, if a standard of perfection was imposed that 
was incapable of attainment in practice. 
Nevertheless, the right of a defendant to a fair trial remains 
absolute.   
 
There will come a point when the departure from good practice is 
so gross, or so persistent, or so prejudicial that an appellate court 
will have no choice but to condemn a trial as unfair and quash the 
conviction.  The right to a fair trial is to be enjoyed by the guilty 
as well the innocent.” 

 
See also Prosecutor V Sesay (2005)5 CHRLD 253 held 1, 2 & 3 (Special 
Court, Seira Leone). 
 
The appellant has relied on these comments of the Learned Trial Judge to 
question her impartiality in the conduct and determination of the proceedings 
so far in criminal case NO.HC/374/05/CR/56/A on the grounds that those 
comments show that she had a deep seated bias against the State Law 
Office and its officers. 
 
S.24(1) of the 1997 Constitution of The Gambia requires that any Court or 
adjudicating authority established by law for the determination of any criminal 
trial or matter or for the determination of the existence or extent of any civil 
right or obligation, shall be independent and impartial.  The requirement of 
impartiality is fundamental and constitutional.  As stated by Brett Ag. CJN in 
Obadara & ors V The President, Ibadan West District Grade B Court (1964)1 
ALL NLR 336, the principle that a judge must be impartial is accepted in the 
jurisprudence of any civilized country and there are no grounds for holding 
that in this respect the law of Nigeria differs from the law of England or for 
hesitating to follow the English decisions.”  I also hold that there are equally 
no grounds for holding that in this respect the laws of the Gambia differ from 
the law of England. 
 
The principles underlying the requirement of the impartiality of a court is that it 
is not merely of some importance but it is of fundamental importance that 
Justice should not only be done but should manifestly and undoubtedly be 
seen to be done.  So that nothing is to be done which creates even a 
suspicion that there  
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has been an improper interference with the course of justice.  See Rex V 
Sussex Justices: ex parte MacCarthy (1924)1 KB per Lord Hewart C.J at 259. 
 
Here, we are being called upon to decide whether these attacks of the State 
law Office by the Learned Trial Judge show that the Learned Trial Judge is 
biased or give rise to real danger or likelihood that she was bias.  The test for 
determining whether the Court was biased or that there exist a real danger or 
likelihood that it was biased is in my view the same even though attempts 
have been made to draw a distinction between situations of actual bias or 
presumed bias.  See Republic V Rajabu & ors (1989) TLR 44 at 46 – 47.  The 
test adopted by this Court in Halifa Sallah ors V State (unreported judgment 
of this Court in Criminal case No.5/2005) is that prescribed by Lord Denning 
MR in Metropolitan Properties Co. (F.G.C.) Ltd V Lannon (1969)1 QB 577 at 
599 as follows –  

“In considering whether there was a real likelihood of bias, 
the court does not look at the mind of the justice himself or 
at the mind of the Chairman of the tribunal or whoever it 
may be, who sits in a judicial capacity.  It does not look to 
see if there was a real likelihood that he would or did, in 
fact, favour one side at the expense of the other.  The court 
looks at the impression which would be given to other 
people. 
Even if he was as impartial as could be, nevertheless if 
right minded persons would think that, in the 
circumstances, there was a real likelihood of bias on his 
part, then he should not sit.  And if he does sit, his decision 
cannot stand.  Nevertheless, there must appear to be a real 
likelihood of bias.  Surmise or conjecture is not enough.  
There must be circumstance from which a reasonable man 
would think it likely or probable that the justice or 
Chairman, as the case may be, would or did favour one side 
unfairly at the expense of the other.  The court will not 
inquire whether he did, in fact, favour one side unfairly.  
Suffice it that reasonable people might think that he did. 
The reason is plain enough.  Justice must be rooted in 
confidence and confidence is destroyed when right-minded 
people go away thinking: The judge was biased.” 

 
See also Regina V Bansley Licensing Justices, Ex parte Barnsley and District 
Licensed Victuallers Association (1960)2 QB 167 at 187, Rex V Sunderland 
Justices (1901)2 KB 357 at 373, Regina V Camborne Justices, Ex parte 
Pearce (1955)1 QB 41. 
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What did those people who attended the Court on the day the Learned Trial 
Judge made these comments while delivering her ruling think.  They must 
have gone away thinking that the Learned Trial Judge was biased. In the light 
of our decision in issue No.1, it is clear that there is no legal or factual basis 
for these comments by the Learned Trial Judge.  Such unwarranted vitriolic 
attacks on the Attorney General and the Counsel under him clearly portray 
the Learned Trial Judge as biased against that office.  The fact that the attack 
was not confine to this case, is extended to other cases pending before the 
learned Trial Judge, precipitate unwarranted, vituperative and generally 
portrayed the very important office of Attorney General and the State Counsel 
under him as incompetent, lacking in integrity and engaged in the persecution 
of innocent citizens of this Country shows the extent of her bias against the 
State Law Office and the contempt she has for the officers and their 
processes.  She showed bad faith. Such hostility and contempt as exhibited 
by the Learned Trial Jude towards the Counsel during the trial of the 
respondent’s objection leaves the impression that the Learned Trial Judge 
was not impartial.  See R V Magistrate Taylor (1965) 50 DLR (2D) 444, Re 
Elliott (1959)29 WWR (N5) 579.  
 
On the whole this appeal succeeds. The decision of the Learned Trial Judge 
dismissing all the Counts in the information and acquitting the respondent is 
hereby set aside.  The prosecution is hereby directed to amend Count 3 of 
the information.  The criminal case No.HC/374/05/CR/56/A should be heard 
by another Judge. 
 
Yamoa, JCA    I agree    
 
Yeboah, JCA   I agree 
 
        Appeal allowed 
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ARMANTI GAMBIA COMPANY LIMITED 
 

V 
 

D.H.L. INTERNATIONAL (GAMBIA) LIMITED 
 

SUPREME COURT OF THE GAMBIA 
 

SCC/1/2003 
M. Arif, Chief Justice – (Presided) 
I. Mambilima, JSC 
G.T. Wood, JSC 
U. Mohammed, JSC, (Read the lead judgment) 
H.M. Smart,  JSC 
 
       14TH FEBRUARY 2004 
 
APPEAL – Findings of fact by trial court – Appellate court – Attitude. 
 
COURT – Appellate court – when can disturb findings of facts by trial court. 
 
CONTRACT – Agreement – Bindingness on parties. 
 
CONTRACT – Agreement – Standard form – effect on parties 
 
INTERPRETATION OF STATUTES – Principle of Interpretation – Words 

given purposive meaning. 
 
PLEADINGS – General traverse – How and what effect. 
 
PRACTICE AND PROCEDURE – Party claiming protection under literate 

protection Act – What amounts to. 
 
PRACTICE AND PROCEDURE – Interpretation of Statutes – Attitude of 

court. 
 
ISSUES: 

1. What is the effect of the traverse contained in the Reply of the 
Appellant (Ground One) 

 
2. Whether the Warsaw Convention was applicable to the facts of 

this case (Ground Two) 
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3. Whether Exhibit A was properly relied upon and applicable 
(Ground Three) 

 
4. Whether the Gambia Court of Appeal properly interpreted and 

applied the Illiterates Protection Act (Ground Four). 
 
FACTS:  The Appellant is Limited Liability Company who through one of his 
Managing Director Alghasim Jallow approached and signed an agreement 
with the Respondent D.H.L International (Gambia) Limited for the shipment of 
a package which contain traveller’s cheques and some documents to Holland. 
The package was sent on the 30th day of December, 1996 but the Consignee 
in Holland when contacted said such package was not received. 
The appellant filed a suit against the Respondent at the High Court and after 
considering all claims and evidence, the learned trial judge entered judgment 
for the appellant. Dissatisfied with the decision, the respondent appealed to 
the court of Appeal. The court of Appeal in reversing the lower court decision 
agreed with the respondent submission that the Warsaw convention is 
applicable to the contract as signed by the parties, thereby limiting the liability 
of the Respondent to the amount contained in Warsaw Convention. This is 
the basis of this present appeal by the appellant to this court. 
 
HELD: (Appeal Dismissed) The judgment of the court of Appeal upheld. 
1. The object or purpose of the Illiterate Protection Act 

(i) The wordings clearly show that it has been promulgated for the 
protection of illiterate persons when they seek the aid of others 
to write a letter or any document on their behalf.  It is also for 
the identification of those who write on behalf of any illiterate 
person any letter or document or set the name or mark of any 
such illiterate person on such letter or document.  The intention 
of the legislature in passing this law is not difficult to 
comprehend.  The Law has been enacted with a view to 
safeguard such illiterate person from being made liable for what 
he or she did not say or authorize in any document written on 
his or her behalf. 

(ii) The Act was intended to profect persons who are illiterate in an 
European language and were signing a document P. 211 

 
2. Whether a company is entitled to protection under the Illiterate 

Protection Act 
The Law is therefore for the protection of individual illiterate persons 
and not companies.  Illiterates’ Protection Act cannot be invoked by a 
company or any official of the company as a defence for any document 
signed for or on behalf of the company. 
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3. On whether a party is bound by an agreement he signs 
It is trite law that a party is bound by the terms of an agreement which he 
signs.  He can only put up a defence that he was induced to sign due to 
fraud or misrepresentation. 

 
4.  Effect of signing a standard form contract.   

If a party signs a document in standard form, he is bound by its terms. 
[L’Estrange v F. Graucob Ltd (1934)2 K.B. 394 referred to] P.181. 

 
5.  When does an appellate court disturb or interfere with the findings 

of fact made by a trial court 
As a general rule, an appellate Court does not disturb findings of fact 
made by a trial court unless it can be demonstrated that the said findings 
of fact are perverse; or are not supported by the evidence on record or 
absurd in that, no reasonable tribunal applying itself to the same facts 
could have reached the same findings. 

 
6.  On effect of joining issues 

The effect of joining issues is to deny all averments not specifically 
traversed. 

 
7.  On effect of a general traverse in a reply 

This form of pleading (general traverse) is permissible under the rules 
and once made in one form or the other, it constitutes a sufficient denial 
of the fact alleged in the defence and a call upon the opponent to prove 
the fact(s) traversed. [Warne v Sampson (1959)1 QB 297, referred to] 
P.196 

 
8.   On Class of documents containing contractual terms 

The legal position is that if the document is of a class which either the 
party receiving it knows or any reasonable person would expect to 
contain contractual conditions, the party cannot plead ignorance of the 
terms even though he chose not to read it, or is under some personal, 
but non legal disability, such as blindness, illiteracy or an inability to read 
the document under consideration. [Thompson v LM&S RY (1930)1 KB 
41 referred to]P.200 

 
9.  On Interpretation of statutes 

The modern trend of statutory Interpretation is that a statute is to be 
interpreted purposively. 

 
10. Substantial Justice 
 Courts exist to do substantial justice. 
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11. Courts duty to apply appropriate statute 
where, as has been contended in this instant case, reference is made 
to the wrong statute or law, the court still has the duty to apply the 
appropriate statute or law as the circumstances may justify. 

 
12. Scope of application of Warsaw Convention 1929 

By Article (1), the Convention applies to all international carriage of 
persons, luggage or goods performed by aircraft for reward and also to 
“gratuitous carriage by aircraft performed by an air transport 
undertaking.” 

 
13. Meaning of “goods” 

True, the Act under reference does not define “goods” and we are 
therefore bound, under the basic rules of statutory interpretation to give 
the word “goods” its ordinary meaning.  In my opinion, goods being 
moveable, any class of moveable property, the size, shape and nature 
notwithstanding, delivered by a consignor for onward delivery to a 
consignee, by air for reward, would constitute goods within the 
meaning and intendment of the Convention. 

 
14. On when reply to statement of defence can be dispensed with 

As a general rule of pleading, a reply is not necessary if its sole object 
is to deny what the defendant has stated in his defence, for in its 
absence there is an implied joinder of issue.   

 
15. A contract can be contained in a series of documents 

A contract need not be in one document if it is written.  It can be 
constituted by a series of documents.  I hold that both Exhibits ‘A’ and 
‘H’ comprise the contract of carriage between the appellant and the 
respondent. 

 
16. Modern trend of statutory interpretation 

The modern trend of statutory interpretation is that a statute is to be 
interpreted purposively. P 211 

 
Foreign Cases considered in this judgment: 
Caroline Williams v Ghana Airways (1994) GLR 184. 
L’Esfrange v F. Graucob Ltd (1934)2 K.B. 394 
Thompson v LM&SRY (1930)1 KB 41 
 
Gambian Statutes considered in this judgment: 
Illiterates’ Protection Act, Cap.30:02 Laws of the Gambia 1990 
Section 2, 4 
Interpretation Act Cap.30 Laws of the Gambia
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Section 3 
 
Foreign statutes considered in this judgment: 
Warsaw Convention of 1929 Article 5 
Carriage by Air Act, 1932. 
 
Books: 
Cheshire and Fifoot – Law of Contracts, 89th Edition P.128 
Bullon and Leake and Jacobs – Precedents & Pleading 12th Edition. 
F.A. Manning – The Legal Aspects of money page 24. 
Teitel – Outline of the Law of Contract 
Halsbury’s laws of England. 
Schemittnoff – The Export Trade, 5th Edition. 
Cassan and Dennis – Odgers’ principles of pleading and practice in civil 
actions in the High Court of Justice 22nd Edition. 
 
 
Name of Counsel: 
I.D. Drameh, for the Appellant 
S.B.S. Janneh, for the Respondent 

 
MOHAMMED, J.S.C (Delivering the lead judgment) Armanti Gambia 
Company Limited, the appellant, in this appeal, wanted to send a package 
containing documents and travellers cheques to the principals of their 
company in Holland.  Alghasim Jallow, the managing Director of the 
appellant’s company who gave evidence in the High Court as P.W.1, went to 
the office of D.H.L. International (Gambia) Limited, the respondent in this 
appeal, and signed an agreement with the company for the shipment of the 
package to consignees in Amsterdam.  Mr. Jallow was made to pay D521.50 
for the services to be rendered by the respondent.  The total amount in 
traveller’s cheques allegedly delivered to the respondent for consignment to 
Holland were as follows: 
 

(a) U.S. $21,479.60 
(b) U.K. £3,518.60 
(c) French Francs 2,700.00 
(d) German Marks 700.00 
(e) Dutch FL. 100.00 

 
The package was sent on 30th day of December, 1996 and when the 
appellant contacted Rene Wissink, the consignee in Holland, he said that he 
had not received the documents and the traveller’s cheques.  After all efforts 
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to trace the consignment had failed the appellant went to the High Court and 
claimed for the following reliefs: 
 

 1.   Damages for breach of contract. 
2. Damages for detinue and conversion. 
3. Special damages. 
4. Interest 
5. Such further or other orders as this court shall deem fit. 

 
The respondent denied the claim.  D.H.L. further denied receiving anything 
from the appellant other than documents as pleaded, and was emphatic that it 
received no cash, traveller’s cheques or money in any form whatsoever from 
the appellant for shipment to a destination in Amsterdam. 
 
The case was tried by Robbin-Coker J of the Lower Court.  After considering 
all the evidence adduced before him, including the Exhibits tendered, the 
learned trial judge entered judgment for the appellant and made the following 
awards to the company: 
 

1.   The defendant will refund to the plaintiff the following sums of   
       money: 
(a) U.S. $21,479.60 
(b) U.K. £3,518.60 
(c) French Francs 2,700.00 
(d) German Marks 700.00 
(e) Dutch FL. 100.00 
Or their equivalent in Dalasis at current Bank rate of exchange. 

2. Interest on the said sums at the rate of 22 percent per annum 
from the 4th of January 1997 until payment. 

3. D2000.00 as damages for breach of contract. 
4. The plaintiff will have costs of the action, such costs to be taxed. 

 
Dissatisfied with the said decision of the High Court the respondent appealed 
to the Court of Appeal.  The Court of Appeal agreed with the submission of 
the respondent that Warsaw Convention is applicable to the agreement 
signed by the parties which was admitted in evidence as Exhibit “A”.  in that 
agreement, under article 8, the parties agreed that the liability of the carrier 
shall be limited to the following amounts: 
 
  - U.S. $100.00 

- The amount of the loss or damages undergone in 
effect; 

- The real value of the dispatch, being understood that 
neither the commercial value nor the particular value 
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which the dispatch represents for you or for any third 
party, shall be taken into account. 

 
In conclusion, the Court of Appeal set aside the award made by the High 
Court to the appellant and replaced it with the award of US$100.00 to the 
appellant with interest at the rate of 20% from the 4th January 1997 to the 28th 
July 1999, and thereafter at the statutory rate of 4% to final payment. 
 
It is against the judgment of the Court of Appeal that the appellant has 
appealed to this Court.  The appellant, through its counsel, learned Ms. 
Drameh, filed five amended grounds of appeal.  From those grounds Ms. 
Drameh formulated four issues for the determination of this appeal. 
 
The issues are: 

1. What is the effect of the traverse contained in the 
Reply of the Appellant (Ground One) 

2. Whether the Warsaw Convention was applicable to the 
facts of this case (Ground Two) 

3. Whether Exhibit A was properly relied upon and 
applicable (Ground Three) 

4. Whether the Gambia Court of Appeal properly 
interpreted and applied the Illiterates Protection Act 
(Ground Four). 

 
Learned Counsel for the respondent, Mr. S.B.S. Janneh, in the statement of 
Respondent’s case, agreed with the three out of the four issues identified by 
Ms. Drameh for the determination of this appeal.  He submitted, quite rightly, 
that the issue of pleading which was raised in the first issue concerns the 
applicability of the Warsaw Convention which shall be considered in the 
second issue. 
 
Ms. Drameh argued all the issues together.  It is abundantly clear however, 
that the main point which is the bone of contention between the parties is the 
applicability of Exhibit A to their agreement.  Exhibit A are the rules and 
regulations applicable in all the services rendered by DHL.  The document 
was written in French and for the use of the Court it was translated into 
English and the translated version was admitted as Exhibit K2 in this suit.  
 
Ms. Drameh argued that Exhibit A was only given to PW1 after the contract 
had been completed and its contents were not interpreted to him.  She 
argued that PW1 is illiterate in both English and French.  Thus he is protected 
by the provisions of Illiterates’ Protection Act, Cap 30:02, Laws of The 
Gambia 1990.  I will pause here to consider whether the appellant, which is a 
company, can plead Illiterates’ Protection Act as a defence.  Before I consider 



                         ARMANTI GAMBIA COMPANY LTD. V DHL INTERNATIONAL (GAMBIA) LTD.                     (Mohammed, JSC) 

 194 

the poser it is pertinent to look at the provisions of the Act.  The Act is a very 
short legislation and for the determination of its relevance to the defence put 
up by the appellant I reproduce it in full as follows:- 
 

1. This Act may be cited as the Illiterates’ Protection Act. 
2. (1) Any person who shall write any letter or other document for, 

on behalf of, or in the name of any illiterate person, or shall write 
or set the name or mark of such illiterate person thereto, shall 
also write on such letter or other document his own name as the 
writer thereof, or as having written or set the name or mark or 
such illiterate person thereto, and his full and true address; and 
his so doing shall be taken to be equivalent to a statement – 

(a) That he was instructed to write such letter or document by 
the person for whom it purports to have been written, and 
that it fully and correctly represents his instruction; and 

(b) That prior to execution it was read over and explained to 
such illiterate person, and that he understood and desired 
to execute it. 

(2) In the case of a person merely writing or setting the name or 
mark of such illiterate person thereto, then the equivalent of 
part (b) of such statement shall be implied. 

(3) If the writer of any such letter or document, or person writing or 
setting the name or mark of the illiterate person thereto, shall 
fail to write thereon his full and true address, or if, having done 
so, any statement which under this Act is in consequence 
implied shall be found to be untrue, such writer or other person 
shall be guilty of misdemeanour, and shall be liable, on 
summary conviction before a subordinate Court, to a penalty 
not exceeding two hundred dalasis, or in default of payment to 
imprisonment, with or without hard labour, for a term not 
exceeding six months. 

3. Nothing in this Act shall apply to any officer in the public service 
of The Gambia properly acting in the discharge of his duty. 

4. For the purpose of this Act “Illiterate person” means any person 
who is unable to read and write an European language.” 

 
It is my considered view that the law is very clear and unambiguous.  The 
wordings clearly show that it has been promulgated for the protection of 
illiterate persons when they seek the aid of others to write a letter or any 
document on their behalf.  It is also for the identification of those who write on 
behalf of any illiterate person any letter or document or set the name or mark 
of any such illiterate person on such letter or document.  The intention of the 
legislature in passing this law is not difficult to comprehend.  The Law has 
been enacted with a view to safeguard such illiterate person from being made 
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liable for what he or she did not say or authorize in any document written on 
his or her behalf. 
 
The Law is therefore for the protection of individual illiterate persons and not 
companies.  The dispute which led to this action is between the appellant 
which is a company and D.H.L. International (Gambia) Limited, the 
respondent.  Illiterates’ Protection Act cannot be invoked by a company or 
any official of the company as a defence for any document signed for or on 
behalf of the company.  Even if the agreement was between Alghasim Jallow 
personally and D.H.L., he could not plead the Act as a defence because a 
contract document which he signed is not one of the documents envisaged by 
Illiterates’ Protection Act. 
 
I will now consider whether the appellant is liable for the terms of the 
agreement in Exhibit A which PW1 signed on behalf of the company.  Mr. 
Janneh submitted that the appellant’s company is liable and in support of his 
argument he referred to Chesire and Fifoot – Law of Contract, 89th Edition 
where the learned author at page 128 said as follows: 
 

“If the document is signed it will normally be impossible or at 
least difficult to deny its contractual character and evidence of 
notice actual or constructive is irrelevant.  In the absence of fraud 
or misrepresentation, a person is bound by a writing to which he 
has put his signature whether he has read its contents or has 
chosen to leave them unread”. 

 
It is trite law that a party is bound by the terms of an agreement which he 
signs.  He can only put up a defence that he was induced to sign due to fraud 
or misrepresentation.  The appellant cannot put up such a defence in this 
case because this was not the first time that the company had sent 
documents and travellers cheques through the respondent to consignee in 
Holland.  PW1 said so when he testified before the High Court. 
 
Learned Counsel for the appellant argued that Warsaw Convention is not 
applicable to the facts of this case.  She submitted that the Carriage by Air 
Act, 1932, is the law which makes the Warsaw Convention of 1929 applicable 
to The Gambia.  She pointed out that “the Warsaw Convention” of 1949 which 
the respondent pleaded in paragraph 7 of the Statement of Defence is not 
applicable to The Gambia.  It is correct that the applicable Warsaw 
Convention to The Gambia is of 1929 and not 1949.  But could this be a 
serious issue to complain about.  It is well known that there is no Warsaw 
Convention of 1949.  Therefore the reason given by Mr. Janneh could be 
accepted, that it was his typist’s error where he typed 1949 instead of 1929.  
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In any event Ms. Drameh did not make this mistake an issue in the two 
Courts below. 
 
Ms. Drameh submitted that the Warsaw Convention only applies to the 
international carriage of persons, luggage or goods performed by aircraft.  
There was no pleading or evidence to suggest that the respondent was 
carrying out international carriage of goods by aircraft for reward.  I find it 
difficult to fail to recognize that D.H.L. which has gained an international 
recognition of transporting goods, luggage and documents in the quickest 
possible way are not using air transport for its services.  Be that as it may in 
Exhibit A which has been translated and admitted as Exhibit K2 the 
respondent made the appellant to sign an Air bill.  Under Article 5 of Warsaw 
Convention the use of Airway Bill means that the consignment shall be 
transported by air. 
 
I believe that the appellant knew very well that their documents and travellers 
cheques shall be sent by air, otherwise the company would not have paid 
D521.50 for a small parcel to be transported to Amsterdam.  I therefore 
agreed that the Court of Appeal is right to hold that the Warsaw Convention 
applied to the agreement signed by the appellant when it sought the 
respondent’s services to transport the company’s package to Amsterdam.  
The agreement signed was a standard form contract.  Since this is not the 
first time the parties are involved in this kind of transaction, it is axiomatic to 
hold that any reasonable man involved in such agreement would know the 
conditions of the contract.  If a party signs a document in standard form he is 
bound by its terms.  See: L’Estrange V F. Graucob Ltd. (1934)2 K.B. 394. 
 
After going through Article 8 of Exhibit K2 under the heading “SCOPE OF 
OUR RESPONSIBILITY” I agree with the Court of Appeal that the only 
amount payable to the appellant is US $100 (dollars) plus interest at the rate 
of 20% from the 4th of January, 1977 to the 28th of July, 1999.  Thereafter the 
appellant shall be entitled to the statutory rate of 4% until final payment.  See 
Ghana Airways Corporation V Caroline William (1994) GLR page 184. 
 
For these reasons this appeal has failed and it is dismissed.  The judgment of 
the Court of Appeal is hereby affirmed. 
 
MAMBILIMA JSC:   I have read the judgment by my brother Justice 
Mohammed and I agree with him entirely. 
 
At the hearing of this appeal, the learned counsel for the Appellant sought 
and was granted leave to argue amended grounds of appeal, which were filed 
on the 8th of January 2004.  These were that: 
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(1) The Court of Appeal eared in law, when it held, that the 
Appellant did not rely or join issue with the 
Respondent on the application of the Warsaw 
Convention, and therefore, the Appellant could not be 
heard to complain of the applicability thereof; 

(2) The Court of Appeal failed in it’s duty to properly 
consider the applicability of the Warsaw Convention to 
the facts of this case; 

(3) The Court of Appeal erred in law when it held that 
“prima facie evidence in Exhibit ‘A’ has not been 
rebutted” and that therefore, “the terms and 
conditions contained therein” were applicable to the 
contract of carriage; and 

(4) The Court of Appeal erred in its treatment of the 
Illiterates Protection Act Cap 30:02 of the Laws of The 
Gambia. 

 
Arising from these grounds.  Counsel has listed four issues which fall for the 
determination of this court; viz, 
 

1) What is the effect to the traverse contained in the Reply (Ground 
one) 

2) Whether the Warsaw Convention is applicable to this case 
(Ground two) 

3) Whether exhibit A was properly relied upon and applicable 
(Ground three) 

4) Whether the Gambia Court of Appeal properly interpreted and 
applied the Illiterates Protection Act (Ground four) 

 
In his formulation of the issues for determination in this Appeal, the learned 
counsel for the respondent was of the view that the question of pleadings, 
raised as the first issue by the appellant, could not be elevated to be a main 
issue because the applicability of the Warsaw Convention was to be 
determined by reference to the terms and conditions of the contract.  In his 
view, the issues for determination by this court are; 
 

(1) Whether the terms and conditions in Exhibit A are applicable. 
(2) Whether the Gambia Court of Appeal rightly applied the Warsaw 

Convention. 
(3) Whether the Gambia Court of Appeal properly interpreted and 

applied the Illiterate Protection Act. 
 
He argued the appellant’s first issue together with his second issue.  Counsel 
for the appellant submitted in her statement of the appellant’s case which she 
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augmented by oral arguments, that the trial court, on the evidence which was 
before it made various findings of fact which were not disturbed by the Court 
of Appeal.  Some of the findings were that; 
 

1) PW1 was illiterate both in English and French 
2) An envelope containing items listed in Exhibit E was delivered to 

the respondent for delivery to the Netherlands.  The trial judge 
did not accept the respondents contention that the envelope 
contained documents. 

3) The trial judge also found as a fact that the consignment did not 
reach it’s destination. 

4) The main witness for the defendant, DW1, Harriet Mboge was 
found not to be a witness of truth. 

 
The trial judge made a further finding of fact that exhibit A was given to PW1 
after the contract had been concluded, and that DW1 did not bring the 
contents of Exhibit A to the attention of PW1.  It would appear to me that the 
outcome of the case in the trial court was premised on this finding.  According 
to Miss Drameh, the Court of Appeal ignored all these findings of fact. 
 
As a general rule, an appellate court does not disturb findings of fact made by 
a trial court unless it can be demonstrated that the said findings of fact are 
perverse; or are not supported by the evidence on record or absurd in that no 
reasonable tribunal applying itself to the same facts could have reached the 
same findings.  It could very well be that while the findings of fact could not be 
disputed, the application of the law could be erroneous. 
 
First Issue 
Ms Drameh has taken issue with the observation by the Court of Appeal, that 
the appellant never pleaded the inapplicability of the Warsaw Convention and 
could therefore not been heard to complain of it’s inapplicability to the 
contract of carriage.  She has argued that the Warsaw Convention is only 
applicable to a contract of carriage and that in this case, there was never a 
contract of carriage.  She argued further that there was never any pleading of 
the convention “to the applicability of the contract” and consequently, there 
was no need to plead its inapplicability.  Relying on Bullon and Leake and 
Jacobs precedents & pleading 12th edition, she submitted that matters of law 
or mere inference of law should not be stated as facts or pleaded at all. 
 
Referring to paragraph 7 of the Defence, in which the respondent pleaded; 
 

“The defendant further pleads the provisions of the Warsaw 
Convention of 1949 and amendments thereto as applicable 
to the Gambia.” 
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Ms. Drameh submitted that this paragraph was not as “to the applicability of 
the contract” and that even if it was, the appellant in it’s reply joined issue with 
the respondent on its defence, which in effect was a denial of all the material 
allegations in the defence including the application of the Warsaw Convention 
of 1949 to the Gambia.  According to Ms. Drameh, no such convention of 
1949 existed or applied to the Gambia. 
 
In response to the submission on the first ground of appeal, Mr. Semega-
Janneh submitted that the statement by the Court of Appeal, that the 
appellant, having not pleaded the inapplicability of the Warsaw Convention 
should not now be heard to complain, was a remark which was otiose 
because the court had already decided that the contract in this case, 
incorporated the Warsaw Convention.  According to Mr. Semega-Janneh, the 
words were uttered ‘ex abudanti cautela’, to encourage specific denials.  He 
argued that whether or not the general joining of issues in the Reply 
constitutes a denial of the defence was of little importance in the court below 
and irrelevant in this court. 
 
In considering this ground of appeal, I note that the respondent did state in 
paragraph 7 of it’s defence that it was pleading the provisions of the Warsaw 
Convention of 1949 and its amendments as “applicable to the Gambia”.  In 
the Reply the appellant went on to respond to other issues but not paragraph 
7.  the importance of pleadings in civil litigation cannot be overemphasized.  
All facts on which a party wishes to rely must be pleaded.  It is a rule of law 
and procedure that if facts alleged in a defence are not specifically traversed 
in the Reply, it is acceptable for the plaintiff to join issue with the defendant on 
their defence.  The effect of joining issue is to deny all averments not 
specifically traversed.  I would therefore not agree with the Court of Appeal 
that the appellant ought to have specifically pleaded the inapplicability of the 
Warsaw Convention.  It would appear however that the decision of the Court 
of Appeal to allow the appeal was not influenced by this issue. 
 
Second and Third Issues 
With regard to the second issue, as to whether the Warsaw Convention was 
applicable to this case, counsel for the appellant submitted that the Warsaw 
Convention was in fact not applicable to the facts of this case.  she went on to 
state that the court below wrongly held that the respondent pleaded the 
applicability of the Warsaw convention despite the fact that the respondent 
never pleaded that they were aircraft carriers or that they carried on business 
of carriage of goods for reward by air. 
 
Counsel further submitted that it is the Warsaw Convention of 1929 which is 
applicable to the Gambia but that in this case, the Court of Appeal applied a 
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later convention of 1949 which was not applicable.  To this effect, she 
referred us to paragraph 7 of the Statement of Defence in which the 
respondent pleaded the Warsaw Convention of 1949 and it’s amendments as 
being applicable to the Gambia. 
 
Relying on Article 1 of the 1929 Warsaw Convention, Ms. Drameh submitted 
that this Convention only applies to the international carriage of persons 
luggage or goods performed by aircraft for reward.  In this respect, counsel 
referred to paragraphs 3041, 3045 and 3047 of Chitty on contracts vol. 11 
26th edition and the case of Caroline Williams Vs. Ghana Airways (1994 
GLR page 184).  She described the respondents as common carriers, whose 
duty was, on accepting the goods, to deliver them intact to their destination. 
 
In her further argument, Miss Drameh submitted that Exhibit A was not an air 
consignment note within the meaning of section 2 of the Warsaw Convention.  
She further submitted that under the Convention, the air consignment note is 
required to be made out by the consignor and to be handed over with the 
goods.  The consignor should issue the document and the carrier is required 
to sign it on acceptance of goods.  Counsel stated that the pleadings and 
evidence on record shows that Exhibit A was prepared by the respondent and 
not at the request of the appellant.  She further pointed out that the 
respondent did not sign the document upon acceptance of the package. 
 
In response to the issues raised by Ms. Drameh on the second ground of 
appeal, Mr. Semega-Janneh submitted that the Warsaw Convention of 1929 
was rightly applied by the Court of Appeal.  He stated that reference to the 
Warsaw Convention of 1949 was an obvious error because such a 
convention does not exist.  He attempted to amend the statement of defence 
to substitute 1929 for 1949 but he was not allowed to do so.  It was Mr. 
Semega-Janneh’s submission that the contract between the parties did 
incorporate provisions of conventions, general agreements and other 
documents by mutual consent.  To this effect, he referred us to clause 1 and 
the contents of exhibit A under “Important Notice” on pages 86 and 87 of the 
record.  He further stated that although Exhibit A at page 90 speaks of 
agreement rather than convention, Exhibit A was translated from French to 
English and in the French version the word “convention” is used.  He referred 
us to pages 69 and 80 of the record which are photocopies showing that the 
word convention was used in the original document. 
 
On the submission that the Warsaw Convention only refers to the 
international carriage of persons, luggage or goods performed by aircraft for 
reward, Mr. Semega-Janneh submitted that monies, cheques and drafts, are 
goods if not delivered to a carrier as a medium of exchange.  He drew an 
analogy with the transportation of monies to Gambia after it is minted.  
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According to Mr. Semega-Janneh, the notes are goods when being 
transported to the Gambia.  For this submission, he referred us to the book by 
F.A. Manning on the Legal Aspects of Money in which he state at page 24: 
 

“On the other hand, often in an individual transaction things 
which generally are and remain money are in fact used as 
commodities rather than as a medium of exchange.  Monies in a 
bag, being sold per weight or a coin, cannot be described as 
monies for the purposes of the respective transactions. 

 
With respect to the submission that the respondent is a common carrier, Mr. 
Semega-Janneh conceded that this was so, on the basis of clause 2 
paragraph 4 of the terms and conditions of the contract.  He described the 
respondent as a carrier by air and not an aircraft carrier. 
 
On the submission of the learned counsel for the appellant that the 
Convention requires the carrier to sign, on acceptance of the goods, and that 
in this case, it is the consignor who should have issued out Exhibit A, Mr. 
Semega-Janneh referred us to paragraph 1 of Exhibit H which states “The 
DHL Air bill is not negotiable and the shipper acknowledges that it has been 
prepared by the shipper or by DHL on behalf of the shipper.”  He also referred 
us to Article 6(5) of the Warsaw Convention, which states; 
 

“If at the request of the consignor the carrier makes out the 
airway bill, he shall be deemed subject to proof to the contrary, to 
have done so on behalf of the consignor.” 

 
Mr. Semega-Janneh submitted that he did not see how the appellant’s case is 
advanced by the Change of terminology from ‘air consignment note’ to the 
‘airway bill.’ 
 
In arguing ground three, whether Exhibit A is applicable to this case, counsel 
for the appellant has invoked other provisions of the Warsaw Convention to 
show that Exhibit A did not conform to the requirements of the Convention.  
She submitted that in section 3, the Convention does not talk of an Airway bill 
but a consignment note and further, that it ought to be made by the consignor 
and handed over with the goods. 
 
In response Counsel for the respondent submitted that Exhibit A was signed 
by PW1.  the effect of this signing is that the appellant is bound by the terms 
of the contract.  He referred us to the learned authors of Cheshire and 
Fifoot’s Law of contract; Teitel’s – Outline of the Law of contract and 
Halsbury’s Laws of England; who are all in unison that a party is strictly 
bound by the terms of the contract which he has signed. 
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I have decided to deal with the issues in grounds two and three together 
because, in my view, they are related. 
 
The trial court found that Exhibit A was given to PW1 after the contract had 
already been concluded.  The court of Appeal reversed this finding after 
reaching the conclusion that Exhibit A is an airway bill.  After referring to 
Article 11 of the Warsaw Convention and a book entitled “The Export Trade” 
5th Edition by Schimittnoff, on the definition of an “airway bill”, the court 
concluded rightly so, that an airway bill is more than a mere receipt.  It also 
serves as evidence of the terms and conditions of the contract. 
 
Looking at Exhibit A, it does describe itself as an airway bill.  It contains terms 
and conditions for the carriage of goods by the respondent.  There is 
evidence on record to show that PW1 was asked to sign this document.  In 
the normal course of business, customers are not usually asked to sign 
receipts.  The trial court should therefore have been more cautious before 
closing the door on Exhibit A, more so that there is no evidence of any other 
terms which were to govern the relationship between the parties from the time 
of receipt of the package up to the time of delivery at the contracted 
destination.  The authorities cited by the Court of Appeal support the decision 
that the airway bill, as Exhibit A described itself was more than a receipt.  The 
finding by the trial court that Exhibit A was not part of the contract is clearly 
not tenable in law.  It is clear to me that this was a standard contract which 
bound the appellant upon signature.  This position of the Law is aptly stated 
by Cheshire and Fifoots Law of contract 89th Edition page 138, referred to 
us by Mr. Semega-Janneh, that; 
 

“If the document is signed it will be normally impossible or at 
least difficult to deny it’s character and evidence of notice, actual 
or constructive is irrelevant.  In the absence of fraud or 
misrepresentation, a person is bound by a writing to which he has 
put his signature whether he has read its contents or has chosen 
to leave them unread.” 

 
In my view Exhibit A was properly relied upon and it is applicable to this case. 
 
The question as to whether the Warsaw Convention is applicable to the facts 
of this case can only be resolved by recourse to the terms of the contract 
which governed the relationship between the parties.  Having found that 
Exhibit A contains the terms and conditions of the contract in this case, it 
follows that a scrutiny of the provisions of Exhibit A is inevitable.  A perusal of 
the translation of Exhibit A on page 85 shows that under the space where 
PW1 signed, there is a statement, to the effect that; 
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“I/we admit full knowledge of general conditions of DHL 
applicable in this dispatch, a summary of which appears overleaf, 
limiting especially the responsibilities of DHL.  The Warsaw 
agreement may also apply……….” 

 
The paragraph under “Important Notice” on page 87 specifically mentions that 
Articles 6 and 11 – 14 of the Warsaw Agreement will apply.  Counsel for the 
respondent has pointed out that the original agreement from which this 
translation was done and the English equivalent of Exhibit A actually uses the 
term “Warsaw Convention.” 
 
I have looked through the documents on pages 79 to 81.  The words used are 
“Warsaw convention.”  Counsel for the appellant has argued that the 
respondent pleaded the Warsaw Convention of 1949 and its amendments 
which were not applicable to Gambia.  Mr. Semega-Janneh has described his 
reference to the convention of 1949 as a mistake since such a convention did 
not exist.  Counsel for the appellant conceded this position.  It is clear in this 
case that the contract itself brought in Article 11 to 14 of the Warsaw 
Convention.  Attempts by the appellant to oust the provisions of Articles 11 to 
14 of the Convention by arguing that the respondent was not in the business 
of international carriage of goods by aircraft for record does not assist it’s 
case.  the respondent described themselves as common carriers and they 
included Articles 11 to 14 of the Warsaw Convention into their standard 
contract which was signed by PW1.  On the totality of evidence on record, I 
hold that the Court of Appeal rightly applied the Warsaw Convention to the 
facts of this case. 
 
Fourth Issue 
The last ground relates to the Illiterates Protection Acts.  Counsel for the 
appellant contended that the Court of Appeal read this Act with glosses and 
interpolations that were not contained therein and contrary to the applicable 
rules of interpretation resulting in the Court arriving at conclusions never 
intended by the framers of the Act.  According to counsel, the Illiterates 
Protection Act was intended to protect persons who were unable to read or 
write any European language used in a document they are signing.  She 
stated that according to the Court of Appeal, a person who could read English 
when the document was in French could not benefit from the Act. 
 
Counsel for the appellant further submitted that PW1 was illiterate in both 
English and French but the Court of Appeal held that an incorporated body 
could not be permitted to take cover behind an illiterate employee where the 
company used an illiterate person to perform work which ought to be carried 
out by person who is literate at least in English.  Counsel argued that there 
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was no basis in law for this reasoning since there was no evidence to suggest 
that the company needed to use a literate person to carry out the task of 
delivering the package. 
 
Counsel for the respondent submitted that the Court of Appeal properly 
interpreted the illiterates Protection Act.  Referring to the relevant portions of 
the Judgment of the court below, he submitted that the Act is for the benefit of 
natural illiterate persons and not corporate bodies engaged in international 
commerce like the appellant. 
 
I have visited the Illiterates Protection Act, chapter 30:02 of the Laws of 
Gambia.  In section 4, it defines an illiterate person as a person “who is 
unable to read and write an European language”.  Taking the natural meaning 
of the phrases “an European Language”, it refers to a single language.  As 
such a person who can read and write any of the European Languages 
cannot be said to be illiterate.  I cannot fault the Court of Appeal for 
concluding that a person who relies on the Act must prove that he/she cannot 
read or write any or an European language.  Any other interpretation would 
lead to absurdity because there are many people who are literate in only one 
European language and they could not be said to be illiterate. 
 
The evidence in the trial court was that PW1 could not read and write English 
or French.  Could it be said then that he was protected by the Illiterates 
Protection Act in the transaction he carried out? 
 
Section 2 of the Act in the relevant part states; 
 

“Any person who shall write any letter or other document for, on 
behalf of, or in the name of an illiterate person………..” 

 
The marginal notes state “verification of letters written for illiterate persons”. 
 
The question is, was Exhibit A a letter or document written on behalf of PW1?  
The answer is no.  Exhibit A was a contract executed by PW1 on behalf of the 
appellant.  It is the appellant’s document.  And the appellant is a corporate 
entity.  It would be a misconception for PW1 to claim the protection of this Act 
because Exhibit A was not his document.  In my view the Gambia Court of 
Appeal properly interpreted and applied the Illiterates Protection Ac. 
 
On the question of liability, Exhibit A itself limited the liability to US$ 100.  
Having already accepted that this document contained the terms and 
conditions of contract, the parties must be taken to have agreed on this 
quantum. 
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It is for these reasons that I endorse the judgment by my brother Mohammed 
that this appeal be dismissed and the Court of Appeal judgment be upheld. 
 
WOOD J.S.C.:  On the 30th of December 1996, the appellant company 
entered into a contract with the respondent company for the delivery of a 
package to the former principal based in the Netherlands. 
 
On failing to deliver the consignment, they instituted proceedings in the High 
Court to recover damages for breach of contract, detinue and conversion, and 
interest. 
 
The trial judge found, contrary to the respondents claim that the package 
contained mere documents as contended by the appellants, it did in fact 
contain a quantity of travellers cheques and bank drafts in various currencies. 
The court also rejected the respondents defence that the contract was 
exclusively governed by the Warsaw Convention 1929, as well as the DHL 
World-wide Express terms and conditions and consequently that liability for 
loss was expressly limited.  The appellants therefore obtained judgment for 
the full value of the undelivered items, as claimed namely: 
 

a) US$21,479 
b) UK £3,518.60 
c) French Francs 2700 
d) German marks 700 
e) Dutch Florins 100 

Or their equivalent in Dalasis at the current bank rate of 
exchange. 

f) Interest on the said sums at the rate of 22% per annum 
from the 4th January 1997 until payment. 

 
Dissatisfied with the Court of Appeal’s decision which varied the quantum of 
damages to $100 with interest thereon, the appellants have appealed to us 
and formulated the following issues for our consideration. 
 
ISSUE ONE 
“What is the effect of the traverse contained in the reply of the appellant? 
 
One of the critical questions both the trial and appellate courts had to 
determine, was whether or not the Warsaw convention was applicable to the 
particular facts of this case. 
 
Although the Court of Appeal criticized the form in which the respondent 
pleading on the matter stood, it nevertheless concluded that its applicability 
had been expressly pleaded and the respondents ought to have replied or 
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joined the appellant on the issue if they were intent on challenging its 
applicability.  After coming to the firm conclusion that: “in its reply… the 
respondent made no response or direct response to the issue and contended 
itself by pleading the illiteracy of the PW1 and Illiterates Protection Act”, his 
Lordships reasoned as follows: 
 

“Since the respondent never pleaded the inapplicability to 
the contract and must be taken to apply to the contract of 
carriage” 

 
Appellant counsel’s submission on this issue is that these findings and 
conclusion based thereon, are clearly in error given that: 
 

(a) in their reply they joined issue generally with the 
respondents on their defence and 

(b) at law, this general traverse constitutes a sufficient 
denial of the applicability of the convention and its 
amendments thereto. 

 
In my opinion, the conclusion that instead of directly denying the plea, the 
appellants rather chose to concern themselves with the illiteracy of the 
respondent and the Illiterates Protection Act and are therefore deemed to 
have admitted its applicability, is unsupportable.  The pleadings show that 
they sufficiently did. 
 
The defence was raised in paragraph 7 of the statement of defence.  It states 
–  
 

“The defendant further pleads the provisions of the Warsaw 
Convention 1949 and amendments there to as applicable to 
the Gambia”. 

 
In line with common practice, the appellant pleaded per the paragraph 1 of 
the reply: 
  “The plaintiff joins issue with the defendant upon its 
defence”. 
 
The well-settled rule of law, as was held by this court in JENG (no.2) V 
GEORGE STOWE Co. LTD (No.2) 1997 – 2001 GR 595 at 602 is that: 
 

“It is not every mistake or error in a judgment that would 
result in the appeal being allowed.  It is only when the error 
is substantial in that it has occasioned a miscarriage of 
justice that the appellate court is bound to interfere”. 
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Therefore, while, I have no doubt in my mind that a reversal of the findings 
and conclusions complained of would not by themselves alter the fortunes of 
the appellant, I am nevertheless of the view that the fundamental question 
raised by appellant counsel is important enough to merit my attention.  I 
propose to address this question – the effect of a general traverse in a reply. 
 
This form of pleading (general traverse) is permissible under the rules and 
once made in one form or the other it constitutes a sufficient denial of the fact 
alleged in the defence and a call upon the opponent to prove the fact (s) 
traversed. 
 
In actual fact, the legal position is that a reply is even not necessary, (perhaps 
only expedient), if its sole aim is to merely deny the facts alleged in the 
defence, for there is an implied joinder of issue on that defence, meaning that 
all those material allegation (s) of fact are deemed to be denied.  (See Bullen 
and Leake and Jacob’s Precedents of Pleadings, 12th Edition page 106 under 
the heading: function of reply). 
 
The learned author of Odgers’ Principles of Pleading and Practice in civil 
actions in the High Court of Justice “Cassan and Dennis 22nd Edition describe 
it as a “Comprehensive and Compendious traverse”.  Warner V Sampson 
(1959)1 QB 297 settles this point beyond controversy.  In considering the 
effect of a general traverse in a pleading, the court held that: 
 

“A general traverse in a pleading, whether in the form which 
“denies” or in the form which “does not admit” (between which 
forms no effective distinction can now be drawn) does no more 
than put the other party to proof of the allegations denied”. 

 
Therefore, contrary to the courts finding the appellants did deny the 
applicability of the convention.  Of course they were also entitled as a matter 
of right to raise the other matters they thought fit in their reply. 
 
ISSUE TWO 
“Whether the Warsaw convention was applicable to the facts of this case?” 
 
A number of arguments were advanced in support of the ground that the 
Court erred in applying the Convention to the facts of this case. 
 
The first was that the respondents; 
 

(a) pleaded the wrong Convention, 1949 instead of 1929, 
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(b) failed totally to plead and lead evidence on those material 
facts necessary to bring the respondents within the 
provisions of the Convention. 

 
I find no merit in these arguments.  Courts of law exist to do substantial 
justice to parties.  Therefore, where, as has been contended in this instant 
case, reference is made to the wrong statute or law, the court still has the 
duty to apply the appropriate statute or law as the circumstances may justify. 
 
In any event, was it not open to counsel on discovering that the convention as 
pleaded – 1949 was non-existent and so inapplicable to The Gambia, to have 
applied to the court to have that offending paragraph stuck out as not 
disclosing any reasonable cause of defence or a defence known in law? 
 
The respondents were criticized for not expressly pleading that they are not 
ordinary common carriers but were engaged in the business of the 
international carriage of goods by air for reward. 
 
As was rightly observed by the Court of Appeal, the pleading on the 
applicability of the convention could have been better drafted.  But the 
substance of the defence as could be gathered from the combined effect of all 
the other relevant paragraphs namely 2, 3, 4, 5, 6, 7, 8, 10, 11 and 13 is that 
we are dealing with an international carriage by air contract. 
 
Also, sufficient evidence was led in proof of this matter.  The uncontroverted 
evidence of the DW1, which was obtained under cross examination, namely 
that the package was expected to arrive at the point of destination – 
Netherlands – within three days, coupled of course with the most credible 
evidence, an airway bill, (Exh A) is overwhelming evidence that carriage could 
only be by air and not sea. 
 
The second argument in relation to issue two was that the respondents could 
not avail themselves of the provisions of the Convention given that it was an 
airway bill, not an air consignment note which was issued to the appellant, 
and further that the airway bill (Exh A) failed to meet the requirements of the 
law. 
 
I find no substance in these arguments.  Admittedly, the 1932 Act which is the 
applicable law in this jurisdiction, speaks of an air consignment note and not 
an airway bill as the same is referred to in the 1961 Act.  But the appellant on 
whom the burden of persuasion lay has not demonstrated by evidence, that 
the two are so clearly dissimilar in content and form that one cannot be taken 
for the other. 
 



                         ARMANTI GAMBIA COMPANY LTD. V DHL INTERNATIONAL (GAMBIA) LTD.                     (Mohammed, JSC) 

 209 

I am in agreement with respondent that the use of the wrong terminology 
would not affect the validity or legal effect of the Exh A where the plain 
evidence, as is the position in this case, is that it fully met all the requirements 
of the Convention. 
 
Indeed, the unchallenged evidence of the DW1 corroborated by the Exh A is 
that: 
 

“PW1 paid the amount by cheque.  After which I signed and 
I asked him to sign on Exh A, PW1 signed and dated it”. 

 
This evidence destroys the argument that, contrary to the clear provisions of 
the Convention, the respondents did not sign the package upon accepting it 
and are therefore disqualified from taking the benefit of the liability limiting 
clause. 
 
In my opinion, the only other submission worth considering under the ground 
2 (of the grounds of appeal) is the argument that article 22 of the Convention 
is applicable to only registered luggage or goods carried by air, and since it 
was never the case of either party that the subject matter was either of the 
two, the appellate court erred in applying these provisions to this instant case. 
 
By Article (1), the Convention applies to all international carriage of persons, 
luggage or goods performed by aircraft for reward and also to “gratuitous 
carriage by aircraft performed by an air transport undertaking.” 
 
It certainly was not the case of the respondent, who sought reliance on the 
Convention, which had been incorporated into the airway bill, Exh A, that the 
subject matter was registered baggage.  In the law of carriage registered 
baggage is passengers luggage and is sometimes referred to as “checked 
baggage”. 
 
But, on the facts of this case, their position as I understand it, is that the 
contract was for the carriage of a package, notwithstanding the fact that in 
DHL World-wide Express terminology (Exh A refers) it was technically known 
as a DESPATCH.  The question which arises is whether a package/dispatch 
constitutes goods within the meaning of the applicable Convention? 
 
True, the Act under reference does not define “goods” and we are therefore 
bound, under the basic rules of statutory interpretation to give the word 
“goods” its ordinary meaning.  In my opinion, goods being moveable, any 
class of moveable property, the size, shape and nature notwithstanding, 
delivered by a consignor for onward delivery to a consignee, by air for reward, 
would constitute goods within the meaning and intendment of the Convention. 
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Certainly, if a lawful authority gave a box full of Dollar notes to an air carrier 
for transportation to another country, it is immaterial that the contents of that 
cargo is money, it would still qualify as goods in terms of air carriage law. 
 
Therefore my answer to the pertinent question, does the package of bank 
drafts, cheques and a document (see evidence of PW1) constitute goods in 
the context of this particular transaction, it does. 
 
It is clear from all the foregoing that there is no merit in the 2nd ground of 
appeal. 
 
 
ISSUE THREE 
“Whether Exh A was properly relied upon and applicable.” 
 
Although I must confess that I find it a little curious that a French document 
was used in connection with a transaction in English speaking Gambia, I am 
of the view that my learned brother Mohammed JSC has stated and applied 
the law correctly on the above issue and has given the right answer to the 
question posed. 
 
The law is settled.  A party who signs a standard form contract, which from 
the evidence on record is the type of document under discussion, is strictly 
bound by its terms See L’estrange V F Gracoub Ltd (1934)2 KB 394. 
 
The pertinent question which arises in these matters is whether clauses 
contained in such contracts, known frequently to embody exclusionary 
clauses (liability limiting clauses included) should be given contractual effect. 
 
The legal position is that if the document is of a class which either the party 
receiving it knows or any reasonable person would expect to contain 
contractual conditions, the party cannot plead ignorance of the terms even 
though he chose not to read it, or is under some personal, but non legal 
disability such as blindness, illiteracy or an inability to read the document 
under consideration.  (Thompson V LM & S Ry (1930)1 KB 41).  (See also 
“Chitty on Contracts” the 23rd Edition). 
 
ISSUE FOUR 
“Whether the Court of Appeal properly interpreted and applied the Illiterates 
Protection Act?” 
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In order to escape the terms of Exh A, the appellant sought refuge under the 
Illiterates Protection Act, Cap 30:02 and argued that he was not bound by the 
Exh A because, 
 

(1) he was illiterate in the French Language, 
(2) the document, which was, in French, was never read over and 

interpreted to him in the language he understood. 
 
I am in full agreement with my learned brother Mohammed JSC who 
delivered the lead judgment that, the contract document Exh A which PW1 
signed is not one of the documents envisaged under the Act.  I believe that 
the Act is intended to cover documents or letters written on behalf of illiterate 
person, upon his/her request.  The terms and conditions under consideration 
and which are embodied in the Exh A, does not fall into that class of 
documents and the appellant cannot therefore avail himself of the provisions 
of the Act. 
 
I would however think that as rightly argued by appellant counsel, the 
interpretation given by the appellate court on the question who is an illiterate, 
cannot, in the context of the law be right.  The construction placed on it by the 
court is in my view restrictive and narrow I think it undermines the purpose for 
which the Act was passed.  I think in the face of some basic rules of statutory 
interpretation namely that the statute must be read as a whole, with the words 
being given their simple and ordinary meaning, unless of course it would lead 
to absurdity. 
 
It is provided under the S.4 of Act: 
 

“For the purpose of this Act, Illiterate person” means any 
person who is unable to read and write any European 
language.” 

 
Read purposively, and in the light of the other sections, my opinion is that the 
determining factor in any given case, as to whether a person is illiterate or 
not, within the meaning of the Act, should be the European language in which 
the document or letter under consideration is written.  So that, if the person 
against whom the document or letter is cited cannot read and write the 
language of the document in question, then he/she is an illiterate within the 
meaning of this particular law. 
 
It might be that he/she can read and write some other European language,.  
But that, in my respectful view is an entirely irrelevant consideration. 
 



                         ARMANTI GAMBIA COMPANY LTD. V DHL INTERNATIONAL (GAMBIA) LTD.                     (Mohammed, JSC) 

 212 

Inspite of all the observations I have made, I however agree that the appeal 
be dismissed. 
 
SMART – J.S.C.  For a proper appraisal of the issues raised, to my mind, it is 
necessary to state briefly the facts leading thereto.  The appellant, a company 
then plaintiff in the court below, delivered travellers cheques and foreign 
currencies in a package to the respondent/defendant to be delivered to its 
partners in Holland.  The package was not delivered; apparently it was lost in 
transit.  Therefore, on the 19th day of December 1997 the appellant took out a 
generally endorsed writ of summons claiming from the respondent; 
 

(1) damages for breach of contract 
(2) damages for detinue and conversion 
(3) interest 
(4) such further or other orders as the court shall deem fit. 

 
A statement of claim followed the writ whereby the travellers cheques and 
foreign currencies, the subject matter of the claim, were itemized to the total 
value of; 
 

(a) US$21,479.60 
(b) UK 3,518.90 
(c) French Francs 2,700.00 
(d) German marks 700.00 
(e) Dutch Florins 100.00. 

 
The judge in the High Court awarded the above-mentioned sums to the 
appellant or their equivalent in Dalasis at the current bank rate and in 
addition, interest at the rate of 22% from 4th January 1997 until payment, and 
D2000.00 damages for breach of contract and costs. 
 
The case was contested on the basis of contract, no consideration being 
given to detinue and conversion. 
 
Dissatisfied with the judgment of the High Court the defendant went on 
appeal to the Court of Appeal on the 20th December 2002 which set aside the 
findings of the High Court on the award made and substituted an amount of 
US$100 with interest therein at the rate of 20% from 4th July 1997 to the 28th 
July 1999 and thereafter at the statutory rate of 4% to payment, and costs to 
the defendant. 
 
Grounds of appeal were filed on 10th January 2003.  When the appeal before 
this Court came up for hearing on the 11th February 2004 the appellant 
sought and obtained leave to argue amended grounds of appeal dated 6th 
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January 2004 and filed on 8th January 2004.  There was no objection from the 
respondent. 
 
The amended grounds, without the particulars, read:- 
 

(1) The Court of Appeal erred in law, when it held that the 
appellants did not reply or join issue with the respondent on the 
application of the Warsaw Convention 1929 and therefore, the 
appellant could not be heard to complain of the applicability 
thereof. 

(2) The Court of Appeal failed in its duty to properly consider the 
applicability of the Warsaw Convention to the facts of this case. 

(3) The Gambian Court of Appeal erred in law when it held that ‘the 
prima facie evidence in Exhibit ‘A’ has not been rebutted and 
that therefore ‘the terms and conditions contained therein’ were 
applicable to the contract of carriage. 

(4) The Court of Appeal erred in law in its treatment of the 
Illiterates’ Protection Act, Cap 30:02 of the Laws of the Gambia. 

(5) The judgment is against the weight of the evidence. 
 
In her statement of the appellant’s case, Ms. Drameh, Counsel for the 
appellant reduced the grounds to four issues, which she urged the court to 
determine, namely: 
 

(1) What is the effect of the traverse contained in the reply of the 
appellants 

(2) Whether the Warsaw Convention was applicable to the facts of 
this case. 

(3) Whether Exhibit ‘A’ was properly relied upon and applicable. 
(4) Whether the Gambia Court of Appeal properly interpreted and 

applied the Illiterates’ Protection Act. 
 
ISSUE 1 
The respondent, in their statement of claim, completely made short shrift of 
the first issue raised by the appellant and dealt with the other issues in 
extensu.  Despite this, it is left to this court to determine whether the 
appellant has made a case in support of its contention. 
 
The passage from the judgment of the Court of Appeal to which the appellant 
takes an exception is at pp 129, 130 of the records and I state it verbatim. 

“The appellant at the court below pleaded at paragraph 4 of the 
Statement of Defence (see p.5 of the Records) the provisions of 
the Warsaw convention and amendments thereto.  The court is of 
the view that the reliance of the appellant on the provision of the 
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Warsaw Convention in the Statement of Defence could have been 
much crafted (sic).  Be as it may, it was pleaded and the 
respondent ought to have replied or joined the appellant on the 
issue.  In its Reply (see p. 7 of the Records) the Respondent made 
no response or direct response to the issue and contended itself 
by pleading the illiteracy of PW1 and the Illiterates’ Protection 
Act.  Since the Respondent never pleaded the inapplicability of 
the Warsaw Convention to the contract of carriage, I do not think 
it can be heard to complain of its inapplicability to the contract, 
and must be taken to apply to the contract of carriage.” 

 
In my judgment, the conclusion by the Court of Appeal that the appellant in 
their Reply did not join issue on the applicability of the Warsaw Convention 
because it did not specifically deny the applicability of that Convention in the 
reply, is misconceived.  The first paragraph of the appellant’s reply, which 
says ‘the plaintiff joins issue with the defendant upon its defence constitutes a 
general traverse of the defence as a whole.  The appellant need not have 
specifically referred to each and every item in the defence.  A general 
traverse such as this, in a pleading, does no more than put the other party to 
proof of the allegation.  See Warner V Sampson (1959)1 QB 297.  in fact, as 
a general rule of pleading, a reply is not necessary if its sole object is to deny 
what the defendant has stated in his defence, for in its absence there is an 
implied joinder of issue.  See ODGER’S Principle of Pleadings of Practices 
22nd Ed. P 210. 
 
ISSUE 2. 
Should the Warsaw Convention 1929 apply to the facts of this case?  it is the 
contention of the appellant that if the Convention is to be applicable, the 
respondent should have pleaded that it was either an ‘aircraft carrier’ or 
carried on business of carriage of goods for reward.  Understandably, the 
respondent could not have pleaded that it was an ‘aircraft carrier’ because the 
case does not concern the carriage of aircrafts.  So far as the carrying on of 
the business of carriage of goods for reward is concerned, the respondent 
rightly, in my view, pleaded agency.  In paragraph 1 of the statement of 
defence the defendant averred: “Paragraph 1 of the statement of claim is 
admitted only to the extent that the defendant is an agent for the carriage of 
goods for reward”. 
 
In international transport, a contract of carriage can be entered into through 
an agent who is the contracting carrier, and performed by another person, the 
actual carrier.  Neither the original Warsaw Convention 1929 nor the Hague 
Protocol of 1955, unlike the Guadalajara Convention of 1961, makes it clear 
whether ‘carrier’ referred to in these Convention includes the contracting 
carrier.  However, for the purpose of this case as the gravamen is the 
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quantum of liability and not denial of liability, the distinction is irrelevant, and 
purely academic. 
 
Having dispensed with this contention, I will now proceed to the determination 
of the nature of Exhibit ‘A’ as a contractual document.  According to the 
respondent, on the one hand, Exhibit ‘A’ together with Exhibit ‘H’ constitutes 
the contract of carriage between it and the appellant.  On the other hand, the 
appellant insists that Exhibit ‘A’ is a mere receipt.  A receipt, in my view, can 
serve one of two purposes.  First, it can be an acknowledgement of payment 
of money.  Second, it can be a contract.  In this case, Exhibit ‘A’ is not a mere 
receipt as it incorporated the terms of the contract of carriage, which is the 
Warsaw Convention, as amended by Exhibit ‘H’, the DHL, Worldwide Terms 
and Conditions.  It was tendered by DW2, Ebrima Saho, who said ‘generally, 
we tell them our terms and conditions’.  This piece of evidence went 
unchallenged by the appellant. 
 
A contract need not be in one document if it is written.  It can be constituted 
by a series of documents.  I hold that both Exhibits ‘A’ and ‘H’ comprise the 
contract of carriage between the appellant and the respondent. 
 
In support of her contention that the Warsaw Convention is not applicable, 
learned Counsel for the appellant made the following submissions: 
 

(1) The Convention applies to the international carriage of persons, 
luggage or goods performed by aircraft for reward. 

(2) The Court of Appeal applied a later Convention rather than the 
Warsaw Convention of 1929. 

(3) The respondent was a common carrier and its duty was to carry 
the goods safely and deliver them intact. 

(4) The package handed to the respondent was neither a registered 
package nor cargo within the meaning of Article 22 of the 
Warsaw Convention. 

 
I will take submissions 1 and 2 together.  I have already come to the view that 
in international carriage of goods by air, there will be an actual carrier who is 
different from the contracting carrier and each bears responsibility for the 
carriage.  The respondent pleaded agency but for whom it did not say.  I take 
it that it is agent for the actual carrier. 
 
With respect to the second submission, I am afraid there is nothing in the 
judgment of the Court of Appeal to suggest that the Court applied a later 
Convention rather than the Warsaw Convention 1929.  at page 134 of the 
records, dealing with the quantum of liability under the Warsaw Convention, 
the Court found as follows: 



                         ARMANTI GAMBIA COMPANY LTD. V DHL INTERNATIONAL (GAMBIA) LTD.                     (Mohammed, JSC) 

 216 

 
“There is evidence that the weight of the package in issue is 0.5 
kilogram, see exhibit K2.  Applying this measure stipulated by the 
Warsaw Convention the respondent would be entitled to US$10”. 

The Court did not award the US$10 which should have been US$1 as the 
weight of the package was 0.05 kg.  However, the Court awarded US$100 
based on exhibit H, which introduced a higher limit of liability.  This 
modification of the Convention by exhibit H is definitely the amendment to the 
Convention which the Court meant. 
 
Now to submission (4).  Admittedly, article 22 of the Convention covers the 
carriage of registered luggage and of goods.  There is no evidence that the 
package was a registered luggage but the argument of the appellant seems 
to suggest that the traveller’s cheques and draft were not goods but money as 
a medium of exchange. 
 
I agree with the respondent that while these properties are money they are 
also goods if they are objects of carriage.  See F.A. Mann, ‘Legal Aspect of 
Money” page 24 throwing a clear light on the aspect of money as a 
commodity in the following passage: 
 

“Often in an individual transaction things which generally are and 
remain money are in fact used as commodities rather than as a 
medium of exchange.  Money in a bag sold per weight, or a coin, 
being purchased as a curiosity, cannot be described as money for 
the purpose of the respective transaction.  Money is in these 
cases not intended to be a medium of exchange”. 

 
In Mukatoff V. BOAC (1967) Lloyds Rep. 396, it was not in dispute that 
bank notes transferred from London to Kuwait in a mail bag stolen by an 
employee of BOAC were not goods.  What was at stake was (a) Kuwait was 
not a party to the Warsaw Convention 1929 and (b) the carriage was 
performed under the terms of an International Postal Convention which is 
exempted by article 1 (2) of the Warsaw Convention. 
In the instant case, there is no evidence that the travellers’ cheques and bank 
notes were carried under an International Postal Convention.  The only 
reference to airmail was in the evidence of DW2 when in examination – in 
chief he said; “generally our shipments are done by airmail”.  The witness was 
not asked to explain what he meant by the term “airmail”.  In the absence of 
an explanation, I will take this term to mean “air carriage”, and the package 
constitutes cargo within the ambit of the Warsaw Convention and, in my view, 
the Court of Appeal was right in reaching this conclusion. 
 
ISSUE 3 
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The translation of exhibit A, is exhibit K2, which is found at pages 84 – 90 of 
the records.  A close analysis of this document reveals that the airway bill 
incorporated extracts from the DHL Terms and Conditions, (Exhibit H), and it 
refers to the Warsaw Agreement.  It is common knowledge that the English 
translation of the French word “CONVENTION” is “AGREEMENT”. 
 
In footnote N. 5 of exhibit H captioned “Sender’s Authorization and Signature” 
there is acknowledgement by the shipper of the DHL Terms and Conditions, a 
summary of which is at the back of the airway bill.  The scope of liability is 
limited to the less of US$100; the amount of loss or damage suffered by the 
shipper; the real value of shipment.  Exhibit ‘A’ is very exhaustive indeed.  
With the exercise of abundant caution, the document also advises the 
shipper, probably because of the limitation of the carriers’ liability, to take out 
an Insurance Policy on the shipment for a maximum guarantee of US$5 
million.  The document goes further to advice: “In order to benefit from this 
Insurance, of which you admit that the conditions have been communicated to 
you, please tick the ‘yes’ box, appearing on the front page of this letter of 
transportation, failing which you shall assume all risks of losses or damages”.  
The appellant did not tick the box nor did it take an insurance policy. 
 
It must be emphasized that in international carriage of goods by any means, 
road, rail, sea or air, it hardly happens that the carrier assumes blanket 
responsibility without limitation of some sort, when as in this case, the value 
of the goods is not declared on the contractual document, the airway bill. 
 
This is what the respondent has done, and in the absence of any vitiating 
element, like fraud or misrepresentation, exhibit A is the contract.  The 
contract is in standard form with which the parties are strictly bound.  See 
Chitty On Contracts 23rd Ed. Vol.1. para. 586 where the learned author 
says of standard from contractual documents; 
 

“More often, however, it is (the contract document) simply 
handed to him (the other party) at the time of making the contract, 
and the question will then arise whether the printed conditions 
which it contains have become terms of the contract.  The party 
receiving the document will probably not trouble to read it, and 
may even be ignorant that it contains any conditions at all.  Yet 
standard forms contracts very frequently embody clauses, which 
confer on the person supplying the document a generous 
exemption from liability”. 

 
Cheshire And Fifoot – Law Of Contract 89 Ed. P.128 takes the message 
even further: 
 



                         ARMANTI GAMBIA COMPANY LTD. V DHL INTERNATIONAL (GAMBIA) LTD.                     (Mohammed, JSC) 

 218 

“If the document is signed, it will normally be impossible or at 
least difficult to deny its contractual character and evidence of 
notice, actual or constructive, is irrelevant.  In the absence of 
fraud or misrepresentation, a person is bound by a writing to 
which he has put his signature whether he reads its contents or 
has chosen to leave them unread”. 

 
ISSUE 4. 
The appellant claims that PW1, its Managing Director, is illiterate in French, 
and he signed exh. ‘A’ without reading it or being read to him.  Because of the 
maximum premium that has been put on illiteracy it is necessary to quote in 
extensu the relevant provisions of the Illiterates’ Protection Act. 
 
Section 2(1) provides: 
 

“Any person who shall write any letter or other document for, on 
behalf of, or in the name of an illiterate person, or shall write or 
set the name or mark of such illiterate person thereto, shall also 
write on such letter or other document his own name as the writer 
thereof, or as having written or set the name or mark of such 
illiterate person thereto, and his full and true address, and his so 
doing shall be taken to be equivalent to a statement –  
 

(a) that he was instructed to write such letter or document by 
the person for whom it purports to have been written, and 
that it fully and correctly represents his instruction; and 

(b) that prior to execution it was read over and explained to 
such illiterate person, and that he understood and desired 
to execute it. 

 
Section 2(2) goes further to say: 
 

“In the case of a person merely writing or setting the name or 
marked of such illiterate person thereto, then the equivalent of 
part (b) of such statement shall be implied” 

 
On the import of the Act, this is what the Court of Appeal said: 
 

“The purpose of the Illiterates’ Protection Act is to protect the 
illiterate person from signing a document without first 
understanding its nature to prevent fraud”. 

 
The Court of Appeal then referred to the historical background to the passing 
of the Act. 
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“Gambians were subject people and regarded by the Colonial 
power as being outside the pale of European civilization and 
ways.  It was primarily to protect the local indigene unwise to and 
unfamiliar with European ways from fraud being perpetrated upon 
him.  It is observed that similar legislation is found in many of 
British Colony in the developing world, such as Nigeria and were 
enacted for similar purpose or reason.  Given the definition of an 
“illiterate person”, it must have been contemplated that any 
person who illiterate, that is, can read and write “an European 
language, that is to say, any European language, was wise to 
European ways and within the pale of their civilization and, not 
prone to the deceived into signing a document whose nature or 
purpose he does not understand”. 

 
The Court of Appeal further considered whether “Persons” used in the Act 
include an incorporated body and decided that it does not.  The relevant 
passage reads: 
 

“In my understanding of the Act, an incorporated body engaged 
in regular commercial activities, dealing with European 
international parties, officialdom and government and other 
formalities, such as taxation and baking documents, employing or 
hiring services of literate persons to carry out purposes of a 
company, for example PW2 and PW1’s secretary, cannot be 
within the contemplation of the Act in its definition of an illiterate 
person.  In my view, it is equally true where the company uses an 
“illiterate person” to perform work which needs to be carried out 
by a person literate in at least the official language – English in 
the instant case.  the incorporated body, which in my view ought 
to be imputed or posted with literacy or knowledge of at least the 
official language, cannot be permitted to take cover behind an 
illiterate employee or agent”. 

 
The appellant has made scatting attacks on the afore-mentioned findings 
from several fronts.  (1) That the Appeal Court read the Act with glosses and 
interpolations that were not contained in the Act contrary to statutory 
interpretation.  (2) That the Act was intended to protect persons who were 
unable to read and write any one European language use in the document 
they were signing.  (3) That the Appeal Court’s interpretation of the Act 
suggests that if a person is literate in English and the contract is in French 
then such a person could have the benefit of the Act.  (4)  That there was no 
evidence to suggest that the appellant Company needed to use a literate 
person to carry out the delivery of a package to the respondent and yet the 
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court heard that such work should be carried out by a literate person.  (5)  
That the appellant was invoking the illiteracy of PW1 and not that of the 
company itself. 
 
In answer to these several propositions, Mr. Semega-Janneh learned 
Counsel for the respondent, submitted that the Act was passed for the benefit 
of natural illiterate persons and not for corporate bodies such as the appellant 
engaged in international commerce; therefore, if the company employed an 
illiterate person to perform a task that should be undertaken by a literate 
person the company has itself to blame and cannot hide under the umbrella 
of the Act.  Mr. Semega-Janneh’s submission is fully in support of the findings 
of the Court of Appeal. 
 
As it is the appellant that has made illiteracy a capital issue, I must answer 
the several issues raised by Ms. Drameh.  First, I disagree that the Court of 
Appeal read into the Act glosses and interpolations that were never intended 
by its framers.  The Interpretation Act Cap.30 of the Laws of The Gambia, in 
section 3 defines a person as “includes any person or association or body of 
persons corporate or incorporate”.  With this definition one may be tempted to 
include corporation as a person envisaged by the Act.  However, the modern 
trend of statutory interpretation is that a statute is to be interpreted 
purposively.  The purpose of Cap. 30 has been accurately stated, in my view, 
in the passage of the judgment of the Court of Appeal supra and I fully 
endorse it. 
 
The second point raised by Ms. Drameh is that the Act was intended to 
protect persons who were illiterate in an European language and were signing 
a document.  I agree with her but only to the extent that the signatory derives 
personal benefit and obligations under the document.  The person in the 
instant case is the company and not PW1.  in the circumstances, the illiteracy 
of PW1 is irrelevant.  The appellant’s submissions three, four and five arise 
from a complete variance of opinion between the appellant and respondent.  
In this connection I have no axe to grind with the decision of the Court of 
Appeal.  If one were to take a different view, international commercial 
transactions will be in utter confusion and the machinery of international trade 
will come to a grinding halt. 
 
In conclusion, although the appellant presented a good case on its first issue, 
it is just a tiny drop in the ocean, which does not affect the final outcome of 
this case.  On the totality of the substance of the case, I uphold the judgment 
of the Court of Appeal and dismiss the appeal as having no merit. 
          
 

Appeal Dismissed 
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3. HON. HAMAT N.K. BAH 
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V 
 

1. CLERK OF THE NATIONAL ASSEMBLY 
2. INDEPENDENT ELECTORAL COMMISSION 
3. ATTORNEY GENERAL  

 
SUPREME COURT OF THE GAMBIA 

 
SC 1/2005 

 
Brobbey – Chief Justice (Read the lead judgment) 
Wood – JSC 
Tahir – Ag. JSC 
Belgore – Ag. JSC 
Savage – Ag. JSC 
      
        7TH JULY, 2005 
 
ACTION – How original jurisdiction of Appeal Court is invoked 
 
COURT – Competence of Court to adjudicate on a case – condition 

Precedent thereto 
 
JURISDICTION – Original jurisdiction of Appeal Court – How Invoked 
 
PARCTICE & PROCEDURE – Condition precedent to cross-application – 

Procedure followed 
 
COURT – Finality to litigation – Attitude of court thereto 
 
INTERPRETATION OF STATUTE – Words of ordinary meaning – Principles 

guiding court when interpreting. 
 
FACTS: The plaintiffs belong to three different political parties.  They are the 
People’s Democratic Organization for Independence and Socialism (PDOIS), 
the National Reconciliation Party (NRP) and the United Democratic Party 
(UDP).  They were elected to the National Assembly on the tickets of the 
three political parties which will hereafter be referred to as their original 
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parties.  The constituencies which the first, second, third and fourth plaintiffs 
represented were Serrekunda central, Wuli West, Upper Saloum and Jarra 
West respectively. 
 
On 17th January 2005 some opposition parties including the four original 
parties as well as the National democratic Action Movement (NDAM) and the 
Progressive People’s Party (PPP) signed a Memorandum of Understanding 
establishing an alliance of opposition parties for the purpose of contesting 
elections.  The name given to the alliance was the National Alliance for 
democracy and Development, which will hereafter be referred to as NADD, 
NADD was in fact registered with the Second Defendant. 
 
It is to further the case of the plaintiffs that they explored the possibility of 
registering with the second defendant an alliance as opposed to a political 
party.  They maintained in paragraph 7 of their joint statement of claim. 
 
“The Second defendant registered NADD as an alliance and not a political 
party”. 
 
On 16th June 2005, the Acting Clerk of the National Assembly wrote a letter to 
the Second Defendant to inform it that the plaintiffs had lost their seats in the 
National Assembly and the seats of the four had become vacant. The 
plaintiffs contend in their statement of claim that they have never ceased to 
be members of their original parties to which each belonged at the time of 
their elections to the National Assembly.  The plaintiffs therefore claimed the 
following reliefs in this action; 
 
a. A declaration that neither the Clerk of the National Assembly or any 

other person or  authority other than Supreme Court of the Gambia is 
competent to determine the question of  whether or not the plaintiff’s 
seats or any other member’s seat in the National Assembly have or 
has become vacant; 

b. A declaration that the letter ref. MA 37/01/(71) dated 16th June 2005 
addressed to the Second defendant, which in effect purportedly 
declares the seats of the plaintiffs in the  National Assembly vacant is 
null and void in that the power to determine the question of  vacancies 
in the National Assembly is vested solely and exclusively in the 
Supreme Court of  the Gambia; 

c. An Order setting aside the purported declaration by the Clerk of the 
National Assembly of the vacation by the plaintiffs of their seats in the 
National Assembly; 

d.   An Order directing the First Defendant and any other person or 
authority of whatever description not to interfere with the plaintiffs in 
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the performance of  their constitutional functions as members of the 
National Assembly; 

e.  An Order restraining the Second defendant from holding or conducting 
by-elections in the  Serrekunda Central, Wuli West, Upper Saloum and 
Jara West Constituencies. 

 
ISSUES: 

1. What is the body or institution that has the power to declare that a 
vacancy has occurred in the National Assembly where the vacancy is 
disputed. 

2. Was NADD registered as a political party or an alliance? 
3. What are the legal consequences flowing from members of the 

National Assembly remaining members of their original parties and at 
the same time members of NADD. 

 
HELD: (Dismissing the Plaintiff’s Claim) 
1. On the right of the defendant in an originating action in the 

supreme court to seek for a cross-relief 
The rule of practice and procedure is that where a plaintiff initiates an 
action invoking the original jurisdiction of this court to seek certain 
reliefs and a defendant to the action has reason to believe that he is 
also entitled to a relief or reliefs by way of a cross-claim, he may apply 
for those reliefs within that same action without necessarily having to 
file a separate and distinct action for that purpose. 

2. On condition precedent to such procedure 
 
     The following conditions must be established: 

1. The plaintiff’s and defendant’s intended action should involve the 
same parties, same facts and the same issues. 

2. The defendant’s cross-reliefs should be capable of being disposed 
of conveniently without causing unnecessary delay, embarrassment 
or prejudice or injustice to any party. 

3. On what name should be given to such claim by the defendant 
The defendant’s claim may be described conveniently as a 
counterclaim, cross relief, cross application or cross prayer, depending 
on the name that the plaintiff may give to the claims filed in the original 
action. 

 
4. On the rationale for allowing such practice of counter claim by the 
   defendant  

The rule enunciated is intended to assist the Court to do substantial 
justice to parties, in that it will enable all the facts relevants to the 
parties to be laid before the curt in such a way that the court can 
determine all matters in controversy between the parties effectually.  It 
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will bring to finality litigation and obviate the necessity of filling 
repetitive actions over one case involving the same parties, same facts 
and the same issues. [Henderson v Henderson (1843)3 hare 100, 
referred to] P. 232. 

 
5. On the need to avoid repetitive or piecemeal litigation 
    It is in the interest of the State (Public) that they should be finality to   
  litigation.  Courts should discourage repetitive or piecemeal litigation  

practice involving the same issues, the same facts and the same 
parties. 

 
6. On the powder of the supreme court to prescribe its practice and  
     procedure in certain circumstances  
      where no provision is made in the rules or any law regarding the  

procedure on any matter the supreme court shall prescribe such 
practice and procedure as in its opinion meet the justice of the case. 

 
7. On the criteria for determining the nature of an association  

The nature of an association is determined not by its name alone but 
by its objective and by what is actually does.   

 
8. On competent court or body to decide the question of vacancy of 

a seat in the National Assembly 
      Only the supreme court and no other body is competent to decide the  

question whether or not a person was validly elected to or vacated his 
or her seat in the National Assembly.  

 
9. On when such question can be referred to the supreme court 

Where there is a dispute as to whether a person has been elected to or  
has vacated a seat in the National Assembly. 

 
10. On when such a dispute can be said to exist or have arisen  

Where the parties concerned failed to agree or disagree that a person 
has validly elected into or has vacated a seat in the National Assembly. 

 
11. On the competent authority to inform the independent electoral of      
        vacancy of any seat in the Natioanal Assembly  
         The clerk of the National Assembly has the constitutional authority to  

 inform the Independent Electoral Commission of vacancy of any seat 
in the National Assembly.  He or She does not have to seek for a  

        declaration of such vacancy by the supreme court before so informing  
         the Independent Electoral Commission. 
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12. On whether the information by the clerk of the National Assembly 

is a judicial or administrative act 
The letter from the clerk of the National Assembly informing the 
Independent Electoral Commission of the existence of a vacancy of 
any seat in the National Assembly is an administrative act and not a 
judicial one. 

 
13. On attitude of Court to Interpretation of Statutes 

The well established rule is that where the wording of statute to be 
interpreted is simple and devoid of complexities, they should be given 
their ordinary meanings and implications. 

 
14. On whether the judiciary can interfere with the operation of the  
      legislature or the executive  
      The judiciary has no authority to intermeddle in the operations of the  
      executive or the legislature.  It cannot take over the exercise of powers  
      vested on the legislature or the executive by the constitution unless as  
       authorised by the constitution. 
 
15. On what type of bodies the IEC can register 

Only political parties. No power has been conferred on it to register 
alliances. P.228 

 
16. On whether a member of the National Assembly can belong to 

two political parties 
(i) Public policy alone militates against one person belonging to 

two political parties at the same time in the National  Assembly. 
P. 232 

(ii) The Constitution does not in any way contermplate that one 
person can join two parties at the same time and remain in the 
National Assembly. P.232 

 
17. On consequences of a member of the National Assembly 

becoming a member of a new party 
(i) He ceased to be a member of the party that elected him into the 

National Assembly. P.233 
 (ii) He will vacate his seat in the National Assembly. P. 233   
 
The Gambian Statutes Considered: 
The Gambian Constitution of 1997 
Section – 91(1)(a)-(c), 91(3), 127(1)(c), 25(a), 127(1)(c), 43(1)(c), 60, 
25(1)(e), 60(1), 9(1)(d) (Decree No.78)
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The Elections Decree of 1996 
Sections 105, 8(1)(d) 
 
The Gambia Rules of Court Considered: 
The Gambian Supreme Court Rules 
Order 7 
 
Counsel: 
A.N.M.O. Darboe, with him Mrs. M. Denton, B.S. Touray and Mrs. N. 
Chongan for the applicants. 
E. Fagbenle, with him A. Sisohor and Mrs. J. Bah Sambou for the first 
and third defendants. 
S. W. Riley for the second defendant 
 
BROBBEY, CJ; (Delivering the lead judgement) This action has been 
instituted by the four plaintiffs in their capacities as Members of the National 
Assembly.  The first defendant has been sued in his capacity as the clerk of 
the National Assembly, the Second Defendant as the Independent Electoral 
Commission responsible for inter alia registration of political parties and the 
conduct of elections and the Third defendant as the Attorney General who is 
the chief legal advisor of the Government. 
 
The facts relied on by the plaintiffs in support of their cases are as follows; 
The plaintiffs belong to three different political parties.  They are the People’s 
Democratic Organization for Independence and Socialism (PDOIS), the 
National Reconciliation Party (NRP) and the United Democratic Party (UDP).  
They were elected to the National Assembly on the tickets of the three 
political parties which will hereafter be referred to as their original parties.  
The constituencies which the first, second, third and fourth plaintiffs 
represented were Serrekunda central, Wuli West, Upper Saloum and Jarra 
West respectively. 
 
On 17th January 2005 some opposition parties including the four original 
parties as well as the National democratic Action Movement (NDAM) and the 
Progressive People’s Party (PPP) signed a Memorandum of Understanding 
establishing an alliance of opposition parties for the purpose of contesting 
elections.  The name given to the alliance was the National Alliance for 
democracy and Development, which will hereafter be referred to as NADD, 
NADD was in fact registered with the Second Defendant. 
 
It is further the case of the plaintiffs that they explored the possibility of 
registering with the second defendant an alliance as opposed to a political 
party.  The maintained in paragraph 7 of their joint statement of case that 
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“The Second defendant registered NADD as an alliance and not a political 
party”. 
 
On 16th June 2005, the Acting Clerk of the National Assembly wrote a letter to 
the Second Defendant to inform it that the plaintiffs had lost their seats in the 
National Assembly and the seats of the four had become vacant.  The exact 
wording of the letter was that; 
 
“The Chairman 
Independence Electoral Commission 
7 Kairaba Avenue 
K M C 

VACANCIES AMONG THE MEMBERS OF THE NATIONAL ASSEMBLY 
Reference to the Provision of section 91(10 (d) of the constitution which 
states that; “A member of the National Assembly shall vacate his or her seat 
in the National Assembly if he or she ceases to be a member of the political 
party of which he or she was a member at the time of his or her elections”. 
 
Accordingly, and as per the aforesaid provisions, the following Honourable 
Members of the National Assembly who are now members of NADD have lost 
their seats in the National Assembly with immediate effect, namely; 
 Hon. Halifa Salla – PDOIS – Serrekunda Central Constituency 
 Hon. Sidia Jatta – PDOIS – wuli East Constituency 
 Hon. Hamat N.K. Bah – NRP – Upper Saloum Constituency 
 Hon. Kemeseng Jammeh – UDP – Jarra West Constituency 
As per the Provisions of section 91(3) of the said constitution I write to inform 
your good office that the aforesaid 4 four vacancies now exist among the 
members of the National Assembly. 
     D. C. Kebbeh 
     Ag. Clerk of the National Assembly 
Cc: Ag. Secretary – General 
 Attorney – General, SOS for Justice 
 Permanent Secretary DOSWCL/National Assembly Affairs 
 Hon. Halifa Sallah 
 Hon. Sidia Jatta 
 Hon. Hamat N.K. Bah 
 Hon. Kemeseng Jammeh” 
 
The plaintiff contend in their statement of case that they have never ceased to 
be members of their original parties to which each belonged at the time of 
their elections to the National Assembly.  The plaintiffs therefore claimed the 
following reliefs in this action; 
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“a.  A declaration that neither the Clerk of the National Assembly or 
any other person or authority other the Supreme Court of the Gambia 
is competent to determine the question of whether or not the plaintiff’s 
seats or any other member’s seat in the National Assembly have or 
ahs become vacant; 
b. A declaration that the letter ref. MA 37/01/(71) dated 16th June 2005 
addressed to the Second defendant and which in effect purportedly 
declares the seats of the plaintiffs in the National Assembly vacant is 
null and void in that the power to determine the question of vacancies 
in the National Assembly is vested solely and exclusively in the 
Supreme Court of the Gambia; 
c. An order setting aside the purported declaration by the Clerk of the 
National Assembly of the vacation by the plaintiffs of their seats in the 
National Assembly; 
d. An order directing the First Defendant and any other person or 
authority of whatever description not to interfere with the plaintiffs in 
the performance of their constitutional functions as members of the 
National Assembly; 
i. An order restraining the Second defendant from holding or 
conducting by-elections in the Serrekunda Central, Wuli West, Upper 
Saloum and Jara West Constituencies.” 

 
The defence of the second defendant to the action was that NADD never 
explored with it the possibility of registering an alliance as opposed to a 
political party.  The defence stated further that after satisfying itself that the 
documents submitted on behalf of NADD were in order, it registered NADD as 
a political party and not as an alliance.  It concluded by reference to the fact 
that the plaintiffs complied with the requirements for registering political 
parties that were requested from them by the office of the second defendant. 
 
A joint statement of defence was filed on behalf of the first and third 
defendants.  The statement admitted that the four plaintiffs were all members 
and officers of their original political parties.  It further admitted that the 
plaintiffs were elected to the National Assembly on the platform of those 
political parties.  The main contention of the two defendants is that on 17th 
January 2005, the plaintiffs, through their original political parties and some 
other political parties and persons not being parties to this action formed for 
themselves a new association called NADD which had been referred to 
already.  On 5th April 2005 those persons and parties requested and caused 
the second defendant to register their association as a new political party. 
 
Additionally the plaintiffs and their supporters “sponsored candidates, 
campaigned for votes and contested elective posts in elections organized by 
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the second defendant in June 2005 on the platform and banner of their new 
political party called NADD” 
 
It was part of the case of the first and third defendants that while asserting 
their membership of NADD, the plaintiffs did not take steps to withdraw from 
the original parties.  They therefore belonged to two political parties and 
continued to remain in the National Assembly.  The first and third defendants 
contended that it was unconstitutional for a member of the National Assembly 
to belong to two different political parties at the same time.  They 
consequently applied in paragraph 21 of their statement of defence for a 
declaration that –  
 
(a) The seats of the plaintiffs in the National Assembly have become vacant 
having become members of a new political party other than the ones they 
were members at the time of their election to the National Assembly. 
(b) The seats of a National Assembly member can become vacant if any of 
the conditions stipulated in section 91(1)(a)(c) of the Constitution arose and 
the Clerk of the National Assembly has the responsibility to inform the 
Independent Electoral Commission pursuant to section 91(3) 
(c) That the letter referenced MA/37/01/(71) dated 16th June 2005 is valid and 
effectual 
(d) An order directing the second respondent to carry on with his 
constitutional responsibilities pursuant to paragraph (c) above.” 
 
Preliminary Objection 
Before arguments in the substantive action were formally commenced, 
counsel for the plaintiffs raised a preliminary objection to paragraph 21 of the 
statement of defence of the first and third defendants.  His contention was 
that paragraph 21 seeks a declaratory order from this court which the court is 
empowered to make under section 5 and section 127 of the Constitution.  He 
however submitted that order can only be made in an original and separate 
action instituted by the person applying for it but not in the midst of a defence, 
like a cross action or counterclaim.  Counsel cited the case of Oppong v. 
Attorney-General (2000) SGLR 275 to illustrate the fact that this court can 
grant a declaratory order but only in an action to invoke the original 
jurisdiction of this court.  He also relied on a passage from Independent 
Electoral Commission v. Attorney-General (1997 – 2001) G.R. 630 at page 
635 and another passage in United Democratic Party (No.1) v. Attorney-
General (1997 – 2001) G.R. 789 at page 798 in support of his submissions.  
He argued further that the Supreme Court Rules which regulate procedure in 
this court contain no provision allowing a counter relief or cross relief to be 
filed in a defence to a plaintiff’s action:  They argued that what the defendants 
did in paragraph 21 was not permitted by the Rules and they cannot be 
permitted by this court.  In his view, the defendants should have instituted a 
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separate action in which they could have applied for the orders stated in 
paragraph 21.  In so far as they have been made in the defence, he 
contended that it was not allowed by the rules and should be struck out. 
 
REPLY TO OBEJCTION 
In reply, counsel for the 1st and 3rd defendants contended that even if that 
paragraph were a counterclaim, it arose out of the plaintiff’s case and 
therefore should be allowed to stand so that the court could consider the 
declarations applied for in that paragraph.  He relied on Order 7 of the 
Supreme Court Rules in support of his submissions, and argued that even if 
the Supreme Court Rules did not contain provisions on that kind of counter 
relief, the court could prescribe the rules of practice and procedure so as to 
allow paragraph 21 to stand. 
 
Decision of the court 
The decision of this court on the preliminary objection was that the ruling on it 
was deferred to the final judgment on the case.  This being the final judgment, 
we proceed to give the ruling accordingly.  The unanimous ruling of this court 
is that there is no merit in the objection and same is dismissed accordingly. 
 
Reasons for decision 
The main reason for this ruling is that we find the contention on behalf of the 
plaintiffs rather absurd.  It was contended on their behalf that this court can 
grant the declaratory reliefs t in an original action.  This is an original action.  
It was however instituted at the instance of the plaintiffs.  Counsel for the 
plaintiffs conceded to that.  He however maintained that since it was the 
plaintiffs who had initiated the original action and had asked for specific 
reliefs, the defendants should institute fresh action and ask for their reliefs in 
that action.  The absurdity lies in the fact that the action that was suggested 
by the plaintiff’s counsel would involve the same parties, the same subject 
matter and raise the same issues. 
 
Counsel for the plaintiffs relied on decided cases in support of his 
submissions.  Oppong v. Attorney-General and others (2000) SCGLR 275.  
That case is quite different from the instant one and facts in that case shows 
that the action was not initiated by a writ.  This instant case was initiated by a 
writ duly filed by the plaintiffs.  The principles in the other two cases he relied 
on were read and considered in the ruling.  They were Independent Electoral 
Commission v. Attorney-General and Others (2000) SCGLR 630 at page 635 
and United Democratic Party (No.1) v. Attorney-General (No.1) (1997 – 2000) 
GR 789 at page 798. 
 
The reliefs sought in paragraph 21 flow naturally from the facts of this case as 
initiated by the plaintiffs.  If that were the case, what purpose will be served by 
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disposing of an aspect of the case brought by the plaintiffs separately, and 
later spend time and resources to get the parties to file a totally different 
action on another aspect of the same case involving the same parties, 
concerning the same facts and raising the same issues?  That is why the law 
has one of its policies encapsulated in the principle that interest reipublicae ut 
sit finis litium which means that it is in the interest of the state (the public) that 
there should be finality to litigation. 
 
Every court, including this Supreme Court, is accountable to the people of the 
country for whom it provides services and on whose behalf the courts exist 
and operate.  We administer justice to ensure the realization of the 
aspirations of the people.  It cannot be correct to argue that we will be 
operating the courts to promote the aspiration of the people of this country if 
the highest court of the land were to encourage this kind of repetitive or 
piecemeal litigation practice in the courts merely because the rules are silent 
on the appropriate action to take that will serve the best interests of litigants. 
 
To the extent that counsel for the plaintiffs based his contention on the fact 
that there was no provision in the Supreme Court Rules, counsel was right.  
He was also right in his submission that procedure in this court is regulated by 
statute, namely the Supreme Court Rules.  The same statute that regulates 
the procedure here allows this court to prescribe rules in appropriate cases 
where circumstances justify the prescription of such rules.  The relevant rule 
is in Order 7 which provides that: 
 
“Where no provision is expressly made by these Rules regarding the practice 
and procedure which shall apply to any cause or matter before the court, the 
court shall prescribe such practice and procedure as in the opinion of the 
court the justice of the cause or matter may require.” 
 
Having regard to the fact that the reliefs sought in paragraph 21 emanate 
from the case filed by the plaintiffs and further that the action suggested by 
the objection will involve the same parties, the same subject matter and the 
same issues, this court is of the opinion that justice will be better served if the 
rule is laid down that in a situation like the instant one before this court, the 
cross relief filed by the defendant should be allowed to stand and to be 
determined by the court.  Paragraph 21 is therefore allowed to stand so that 
any issue arising from it may be resolved once and for all by this court. 
 
The rule of practice and procedure that is hereby established is that where a 
plaintiff initiates an action invoking the original jurisdiction of this court to seek 
certain reliefs and a defendant to the action has reason to believe that he is 
also entitled to a relief or reliefs by way of a cross claim he may apply for 
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those reliefs within that same action without necessarily having to file a 
separate and distinct action for that purpose. 
 
The conditions for applying this rule are that the plaintiff’s action and the 
defendant’s intended action should involve the same parties, the same facts, 
and the same issues and the defendant’s cross reliefs should be capable of 
being disposed of conveniently without causing unnecessary delay, 
embarrassment or prejudice. 
 
What name should be given to such a claim from the defendant?  The 
defendant’s claim may be described conveniently as a counterclaim, cross 
relief, cross application or cross prayer, depending on the name that the 
plaintiff may give to the claims filed in the original action. 
 
The rule enunciated in this case is intended to assist the court to do 
substantial justice to the parties in that it will enable all the facts relevant to 
the parties to be laid before the court in such a way that the court can 
determine all matters in controversy between the parties effectually.  
Secondly it will bring to finality in litigation in that it will obviate the necessity of 
filing repetitive actions over one case involving the same parties, the same 
facts and the same issues.  This will be consistent with the rule in Henderson 
v. Henderson (1843) 3 Hare 100 which stipulates that a party to litigation 
should bring forward his whole case at one go instead of piecemeal. 
 
The rule will not be applicable where it will cause injustice to even one of the 
parties, such as the situation where the cross relief is raised at such an 
advanced stage of the hearing that the court, for some stated reason, may not 
properly allow any of the parties to react to the cross relief. 
 
In the instant case, the objection was raised timeously, at the very beginning 
of the hearing and before any argument had been advanced by either party 
on the substantive action.  Indeed, the plaintiffs reacted to paragraph 21 by 
way of a written defence before arguments were commenced.  That defence 
is before the court for it to be considered alongside other issues raised in the 
case.  It cannot therefore be argued that the plaintiffs were prejudiced in any 
way by allowing the paragraph to stand. 
 
The plaintiffs themselves have raised an element of urgency about the case 
by placing an earlier motion for interim injunction on a certificate of urgency.  
That certificate reads; 
 
“I hereby certify that it is expedient that the motion for interlocutory orders 
sought in this suit should be heard urgently on the ground that both the 
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motion and the main suit raise grave and important constitutional issues of 
enormous public interest.” 
 
The urgency and public interest raised by the plaintiffs cannot be ignored.  
They indeed demand that steps should be taken to dispose of the case 
expeditiously and without permitting avoidable delays.  The urgency and 
public interest raised by the plaintiffs are part of the main reasons why the 
circuitous litigation suggested by the plaintiffs cannot be acceded to. 
 
The reaction of the plaintiffs by way of defence to paragraph 21 is not any 
different from the position they took in their original statement of claim filed on 
20th June 2005.  It repeated the position of the plaintiffs that they had formed 
and registered an alliance and not a political party. 
 
Before proceeding to consider the main issues raised in this case, the 
undisputed facts are the following; 
 

i. The plaintiffs belonged to the three political parties 
already referred to as their original parties. 

ii. They were elected to the National Assembly on the 
platform of their respective political parties and still 
remain in the National Assembly as members 
representing the people in the constituencies that elected 
them.  

iii. NADD has been registered with the second defendant. 
iv. Reading paragraphs 5 and 7 of the plaintiffs’ statement of 

claim together with the general tenor of the statement of 
defence filed on behalf of the three defendants, all four 
plaintiffs are members of NADD. 

v. In the recent elections conducted by the second 
defendant, NADD presented two candidates.  They lost 
one and won one. 

 
From the facts and memoranda of issues filed by the defendants and the 
plaintiffs, the basic issues for determination are the following; 
 

4. What is the body or institution that has the power to declare that a 
vacancy has occurred in the National Assembly where the vacancy is 
disputed. 

5. Was NADD registered as a political party or an alliance? 
6. What are the legal consequences flowing from members of the 

National Assembly remaining members of their original parties and at 
the same time members of NADD. 
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The first issue can be determined by considering section 127(1)(c) of the 
Constitution which reads that: 
“The Supreme Court shall have an exclusive original jurisdiction – 
(a)……… 
(c) On any question as to whether or not any person was validly elected to the 
office of President or was validly elected to or vacated his or her seat in, the 
National Assembly.” 
 
The above provision is quite clear.  It states in simple terms that where a 
‘question’ arises as to whether or not a vacancy has occurred in the National 
Assembly, that question is to be determined exclusively by this Supreme 
Court.  That literally means that if a disputed or controversy arises as to 
whether or not a vacancy had occurred, that dispute or controversy can only 
be determined by this court.  Under such circumstances, no other body or 
person is competent to decide the question, dispute or controversy.  The 
logical sequel to the provision is that if there is no dispute, the issue of 
vacancies should not be referred to this court. 
  
What comes out of this interpretation is another question as to when will a 
dispute or controversies amounting to the “question” arise?  A question will 
arise where the parties involved in the vacancy cannot agree among 
themselves that there has been in fact or in law a vacancy.  This will happen 
for instance where one party alleges that there has been a vacancy and 
another party controverts the assertion.  Where the parties concerned with 
the vacancies disagree on whether or not there is vacancy, that disagreement 
or dispute moves up the “question” and section 127(1)(c) will then be referred 
to this court for determination. 
 
This interpretation may be related to the facts of the instant case.  What really 
happened?  A careful examination of the documents filed in this case will 
show that it was the first plaintiff who triggered off the whole controversy by 
writing to the Attorney-General and Secretary of State for Justice on 19th May 
2005.  The letter began in these words; 
 
“I wish to convey to you that I have received information indicating that it is 
the intention of the executive to order the Speaker of the National Assembly 
to declare the seats of opposition members of the National Assembly vacant.  
I am not convinced of the validity of the information, but would like to clear 
any doubts…” 
 
The import of the letter was that the first plaintiff took the view that the seats 
had not become vacant. 
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The next move, according to the documents before this court, was the letter 
dated 16th June 2005 written by the Clerk to inform the second defendant and 
copied to the four plaintiffs that the four plaintiffs had lost their seats in the 
National Assembly for reasons stated therein.  That letter was exhibited in 
these proceedings by the first and third defendants as an attachment to their 
statement of defence.  The import of that letter was to inform the recipients of 
the Clerk’s opinion which was contrary to that expressed by the first plaintiff. 
 
Since the first plaintiff took the view that the seats had not been vacated while 
the first defendant maintained the stand that the seats had become vacant, a 
question arose as to whether or not the seats of the plaintiffs had become 
vacant.  That question had to be referred to this court and indeed has 
properly been referred to this court for determination. 
 
Whenever the Clerk is of the opinion that a vacancy has arisen, he has a 
constitutional mandate under section 91(3) of 1997 Constitution to inform the 
second defendant of that vacancy.  Section 91(3) reads that 
 
“The Clerk of the National Assembly shall immediately inform the 
Independent Electoral Commission of any vacancy among the members of 
the National Assembly.” 
 
To argued that he has no right to inform the second defendant of the vacancy 
will be tantamount to undermining his constitutional authority. 
Indeed, in the same way that the first plaintiff was entitled to take a stand on 
the issue of vacancies, the first defendant was equally entitled to take a stand 
on that issue.  There was nothing wrong with the letter written by the Clerk in 
the same way that this court sees nothing wrong with the letter written by the 
first defendant. 
 
One of the most basic liberties guaranteed by the 1997 Constitution is 
freedom of expression as enshrined under section 25(a) of the Constitution. 
To argue that the first defendant should have asked for a declaration of 
vacancy by the Supreme Court before writing that letter would unnecessarily 
stifle the thinking and initiative of the Clerk.  That would curb the right of the 
Clerk to express his opinion as he deems fit.  The authorities cited by counsel 
for the plaintiffs on the separation of powers amply support this view that the 
Judiciary has no authority to intermeddle in the operations of the Legislature 
or the Executive.  It has never been the policy of the Judiciary to instruct the 
Executive or the Legislature how they should perform their duties where the 
constitutional or statutory authority mandating the performance of the duties 
vests no such authority in the Judiciary. 
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A question had to arise first before this court would be called upon to 
determine it.  It was the letter of the clerk that controverted the opinion of the 
first plaintiff that raised the question and necessitated the issuance of the 
instant action.  If indeed the Clerk had not written the letter to controvert the 
stand taken by the first plaintiff on the issue, the question would probably not 
have arisen for any determination to be given. 
 
The letter itself was not in the nature of a judicial declaration.  It was a purely 
administrative letter expressing a contrary view.  In that letter the Clerk never 
arrogated to himself the power to decide the constitutional right or power to 
determine the question arising out of an alleged vacancy.  The argument of 
counsel for the second defendant seeking to impugn the letter of the Clerk is 
untenable. 
 
Once the question arose for determination, all the parties in this case agree 
that it is this court alone that has power and the mandate under section 
127(1)(c) of the Constitution to determine that question.  That is quite clear 
from a simple reading of that section and need not be belaboured further.  
That answers the very first issue raised in this case. 
 
The second issue is whether the plaintiffs registered NADD as an alliance 
only and not as a political party. 
 
Evidence of registration of a political party 
While the plaintiffs maintained in paragraph 7 of their statement of case that 
they registered an alliance and not a political party, the defendants contended 
that the plaintiffs registered NADD as a political party. 
What is the evidence before this court on this issue? 
 
It is simply this; 
For the plaintiffs, there is not a shred of evidence laid before this court in 
support of the view that the plaintiffs ever applied for the registration of an 
alliance and not a political party. 
Granting that what they stated in their statement of claim was indeed what the 
plaintiff applied for, why did they not exhibit any evidence of even a copy of 
the application first submitted to the second defendant in proof of that 
assertion? 
 
Prior to this action, at no time did any of the plaintiffs protest or complain that 
they applied for the registration of an alliance, but the second defendant 
mistakenly or wrongly registered them as a political party. 
 
The first time they raised the issue that they registered a mere alliance but not 
a political party was in this very case. 
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Even that was not expressly raised in their statement of claim that there was 
a mistake or an error in the registration of NADD.  All that they have done is 
to assert positively in their statement of claim that they approached the 
second defendant to register an alliance but not a political party.  They have 
contented themselves with leaving the error in the registration to be inferred 
by their arguments in the statement of claim. 
 
On the other hand, the following were adduced in support of the case for the 
three defendants that a political party was registered. 
 

ii. The application to the second defendant was specifically for 
the registration of a political party.  This is evidenced by the 
fact that the application form was headed as “APPLICATION 
FORM FOR THE REGISTRATION OF POLITICAL 
PARTIES” 

 
The form was completed by hand. 
It contained the names of the first plaintiff, Halifa B. Sallah, as the 
Coordinator, Hamat N.K. Bah and Sidia S. Jatta, the second and third 
plaintiffs as “ex-coordinators”.  All other particulars referred in no uncertain 
terms to political parties and they were all answered as such.  They included 
the following 
Full name of the political party 
Party’s full address 
Party’s postal address 
Full name of party’s secretariat 
Full names of all registered officers of the party and their designations 
Distribution and membership of the party 
Internal Organization of the party 
Object and purpose of the party 
Whether the party was formed on sectional, religious ethnic or  
Whether the party intended to nominate candidate for election of President, 
election to the National Assembly and election to Local Government Authority 
Whether the party intended to canvass for votes for the candidates it 
nominates 
Whether the party intended to financially support the candidates it nominates 
The Form was completed in all aspects for and on behalf of NADD, despite 
many references to the fact that it was for the registration of a political party. 
 
Secondly, an amount of five thousand Dalasis was paid and a copy of the 
receipt which was exhibited indicated that it was 
 “In payment of party registration fee” 
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Thirdly, on the 25th of April 2005 the second defendant wrote the following 
communication to the first plaintiff in his capacity as coordinator of NADD.  
The letter, with reference number IEC/64/GJR/SN/(2), reads as follows; 
 
“Dear Sir 

Re. Registration of the 
National Alliance for Democracy and Development (NADD) 

With reference to your application for the registration of your movement as a 
political party, I wish to convey the decision of the Independent Electoral 
Commission (IEC0 to register the National Alliance for Democracy and 
Development (NADD) under section 105 of the Elections Decree, 1996 with 
the following identification features: 
Party Symbol: Right hand with index finger pointing upwards 
Party Colour:  Grey 
Party Motto:  Unity, Democracy and Development. 
 
      Yours sincerely, 
 
      Signed: Gabriel J Roberts 
      Chairman 
 
Honourable Halifa B. Sallah 
Coordinator 
National Alliance for  
Democracy and Development 
30 Papa Sarr Street 
Churchill’s Town 
Kanifing Municipality” 
 
On the same day of the 25th April 2005 the second defendant released the 
following for the public 
  “PRESS RELEASE 
The INDEPENDENT Electoral Commission (IEC) hereby wishes to notify the 
general public that having met the requirements for the registration under 
section 105 of the Election Decree 1996, the following party: 
 The National Alliance for Democracy and Development 
has this 25th day of April 2005 been duly registered as a bona fide political 
party. 
 The particulars of the duly registered party are as follows: 
 Name:   National Alliance for Democracy and Development 
 Party Coordinator: Honourable Halifa B. Sallah 
 Party Acronym: NADD 
 Party Symbol: Right hand with index finger pointing Upwards 

Party Motto:  Unity, Democracy and Development 
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    Signed; Gabriel J. Roberts 
    Chairman” 
 

Fourthly, the 1997 Constitution, sets out the functions of the Independent 
Electoral Commission as follows under section 43(1)(c) “Subject to the 
provisions of this Constitution, the Independent Electoral Commission shall be 
responsible for –  
 

 (c)   The registration of political parties” 
 

No provision is made for the registration of the alliance of political parties. 
 
In line with the constitutional arrangements, the Elections Decree 1996, 
(Decree No.78) as amended, by section 8(1)(d) also provides that 
“The Commission shall, in addition to the powers and functions conferred on it 
by the Constitution, be responsible for 
 (d) The registration and supervision of political parties” 
 
Again, no power has been conferred on it to register alliances.  That is the 
position taken by the second defendant which has not been denied by the 
plaintiffs. 
It follows from the above that to urge that the Independent Electoral 
Commission should have registered NADD as an alliance and not as a 
political party would be tantamount to inviting the Commission to commit 
unconstitutionality and illegality in respect of the 1997 Constitution and 
Decree No.78 as amended. 
Additionally, 
If the plaintiffs believed that they had formed an alliance which is not a 
political party why should they go and attempt to register only political 
parties?  The mere fact that they chose to register the NADD confirms that 
the alliance was intended to be registered as a political party, and was in fact 
registered as such. 
 
By the analyses of the evidence above, the plaintiffs explicitly accepted and 
bound themselves to the applications they made to the second defendant and 
statements on the registration of NADD as a political party issued by the 
second defendant.  These are admissions against interest from which the 
plaintiffs cannot resile by merely stating in their statement of claim that they 
intended registering an alliance and not a political party. 
 
With such copious evidence adduced before this court, the only conclusion 
one can come to is that the National Alliance for Democracy and 
Development (NADD0 was expressly registered as a political party. 
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Post Registration conduct of founders and members of NADD  
Even after the registration, the conduct of the plaintiffs as evidenced by 
actions taken on their behalf clearly showed that NADD was in existence as a 
political party.  This came out in the role they played in recent bye elections.  
When the second defendant, in a press release, invited nomination papers for 
National Assembly member for Nianija Constituency and Councillor of Njau 
Ward, the first plaintiff replied on behalf of NADD and submitted the name of 
Abdoulie Jallow as the NADD candidate for Nianija Constituency.  There is 
also a receipt for the nomination of Chaney Ceesay as the NADD candidate 
for Njau Ward. 
This sponsorship on the ticket of NADD was clearly in consonance with 
section 60 of the constitution of the Gambia which will be quoted in due 
course. 
 
This undoubtedly showed, that, NADD been registered as an alliance, the 
plaintiffs could not and would not have sponsored the candidates on its ticket. 
 
Freedom of association and criteria for determining essential nature of 
association 
Counsel for the plaintiffs contended that NADD was an alliance and not a 
political party. 
 
One of the most fundamental freedoms guaranteed under the 1997 
Constitution is freedom of association which is enshrined in section 25(1)(e).  
That section reads as follows; 
“Every person shall have the right to –  

 
(e)   freedom of association, which shall include 
freedom to form and join associations and unions 
including political parties and trade unions. 

   ………” 
 
In the light of this clear constitutional provision we cannot and do not see 
anything wrong with the formation of NADD.  The formation of NADD is the 
legitimate exercise of the inalienable and constitutional rights of the founders 
and its members.  No one can question that and we should not in any way be 
understood as expressing criticism or taking umbrage at NADD or its 
formation, its founders or members.  We endorse it as a healthy exercise that 
may no doubt continue to buttress the democratic dispensation that is sought 
to be established in this country by the 1997 Constitution. 
 
What this judgment has sought to determine are the issues arising from 
registering a party, the post registration conduct of the founders and members 
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of the party and the very obvious and inescapable consequences flowing from 
all these. 
 
Criteria for determining nature of an association 
The nature of an association is determined not by its name alone but by its 
objectives and by what it actually does.   No one can establish an association 
for teaching and argue that it is not an educational institution, an association 
for providing health services and deny that it is a medical or health 
association, an association for worshipping purposes and decide that is not a 
religious association, the list is almost endless.  Counsel for the plaintiffs 
contended that the nature of NADD should be determined from its 
Constitution and the Memorandum of Understanding.  That is quite right.  But 
the two are part of the factors considered in deciding the essential nature of 
NADD.  They cannot be the sole criteria.  The intentions of those who 
registered NADD constitute another essential criteria.  Their intentions should 
be determined from the circumstances surrounding the formation and 
registration of NADD as an alliance or an association. 

 
Granting that counsel is right, the objective of NADD as will be seen from its 
Constitution and Memorandum of Understanding establish in no uncertain 
terms that NADD is an alliance established for political purposes.  The most 
telling of the objectives will be found in the Constitution of NADD, article 3 (E) 
which states that  
“The strategic objectives of NADD shall be to : 
……… 
(E) pool together resources within the framework of NADD to contest the 
forthcoming Presidential, National Assembly and Local Government 
elections…..” 
Given this objective its plain interpretation, the question that arises to be 
answered will be this; in real life, which association or persons contest 
Presidential, National Assembly or Local Government elections beside 
politicians and political parties?  If NADD was set up with this as one of its 
primary objectives, how can it be said that it is not a political party?  It surely 
is a political party to all intents and purposes. 
 
Going by the arguments of counsel for the plaintiffs again, article 4(b) of the 
NADD Constitution also provides that 
“It is the principal objective of NADD to participate in elections under the 
electoral laws of the Gambia.  It shall nominate persons as candidates for 
Presidential, National Assembly and Local Government Elections in 
accordance with article 8 and 10 of the Memorandum of Understanding, 
canvass for votes and devote its funds to the election expenses of its 
candidates.” 
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What this article means is that NADD will sponsor candidates for Presidential, 
National Assembly and Local Government Elections. 
 
Section 60(1) of the 1997 Constitution provides that 
“No association other than a political party registered under or pursuant to an 
Act of the National Assembly, shall sponsor candidates for public elections.” 
In law and by the 1997 Constitution, the argument that NADD is not a political 
party and yet it has been set up to sponsor candidates is conflicting and 
contradictory.  It further presupposes that NADD has been set up to breach 
that constitutional provision.  Surely, that was not the intention of the founders 
and members of NADD and that is not a finding of this court.  If NADD will 
sponsor candidates, then it is certainly a political party. 
These provisions in the NADD constitution have their equivalents in the 
Memorandum of Understanding. 
 
On the face of the Constitution and Memorandum of Understanding, the 
founders of NADD could not have set up NADD to do politics and turn round 
to say that it is not a political party. 
 
If any one is not sure of what NADD has been set up to do, he or she should 
consider the recent elections.  True to its objectives, it sponsored candidates 
for the elections, lost one and won one, as already referred to.  In the light of 
all these, it cannot seriously be argued that NADD is not a political party. 
 
Counsel for the plaintiffs contended that NADD is an alliance but not a 
political party.  The fact that NADD is described as an alliance does not deny 
its character of being a political party. 
The conclusions of this court are that NADD was set up as a political party, 
was registered as a political party and has already put into practice its 
objectives of engaging in political party activities. 
 
The Legal consequences 
The issue arising from the above is what are the consequences to the 
plaintiffs flowing from the fact that NADD is a political party? 
The plaintiffs have not denied that they are members of NADD.  Indeed, the 
evidence shows that they are all members of NADD.  At the same time all 
four plaintiffs assert that they remain members of their original parties on 
whose platform they were elected to the National Assembly. 
 
Their original parties are totally different from NADD. 
In effect, the four plaintiffs as at now belong to two different parties at the 
same time.  The questions that arises from their position now is what is the 
effect of one person simultaneously belonging to two different political parties 
in one National Assembly? 
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The nature of the status occupied by the plaintiffs in the National Assembly 
dictates that one person cannot belong to two parties.  This can be illustrated 
in two ways.  The first is the issue of allegiance.  If there is an issue in the 
National Assembly on which the two parties will be required to take a stand 
and vote, where will his allegiance lie – to the original party or to NADD? 
 
The second point relates to representation.  If one person belongs to two 
different parties, which party will he represent in the National Assembly?  The 
representation referred to here affects the people and the constituency he 
represents in the National Assembly.  The electoral laws are so structured 
that one candidate represents the people on one constituency.  If one person 
represents two constituencies, which people will he represent in the National 
Assembly?  If there is an issue in the National Assembly on which the two 
constituencies take conflicting positions, on which side will he take?  All these 
demonstrate that public policy alone militates against one person belonging to 
two parties at the same time in one National Assembly. 
 
The Constitution does not in any way contemplate that one person can join 
two parties at the same time and remain in the National Assembly.  This 
appears to be the only construction that can be placed on section 91(1)(d) 
which states that 
“A member of the National Assembly shall vacate his or her seat in the 
National Assembly –  
 (d) if he or she ceases to be a member of the political party which he or she 
was a member at the time of his or her election; 
 
Provided that nothing in this paragraph shall apply on a merger of political 
parties at the national level where such merger is authorized by the 
constitution of the parties concerned.” 
 
It follows from the foregoing analyses that the plaintiffs must necessarily 
belong to one party and not two parties if they have to remain in the National 
Assembly. 
 
The plaintiffs knew that they belonged to their original parties on whose 
platform they were elected to the National Assembly.  That notwithstanding, 
they opted not only to join the new party called NADD, but signed papers to 
promote the registration of that new political party.  They can only be deemed 
to have preferred NADD to their original party because NADD was later in 
time.  As counsel for the second defendant contended, their original parties 
had been subsumed under the new political party known as NADD.  They had 
ceased to become members of the party that elected them into the National 
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Assembly and had become members of the new political party which is 
different from their original parties. 
 
What is the constitutional position where a person in the National Assembly 
becomes a member of a political party that is different from that on whose 
platform he was elected to the National Assembly?  The answer is provided in 
section 91(d) which has been quoted above. 
 
The proviso does not apply to the instant case since the plaintiffs themselves 
do not rely on it as part of their claim. 
 
Considering the facts and evidence before this court in the light of the 
Constitutional provisions, it is clear that the four plaintiffs have vacated their 
seats in the National Assembly. 
 
AUTHORITIES, DECIDED CASES 
We have proceeded to determine the issues raised in this case without 
bogging down our reasoning with decided cases or other authorities, except 
in very limited cases.  That has not happened by accident.  That approach 
has been deliberate for two reasons:  Firstly we find the statutes to be 
interpreted rather straight forward and devoid of any complexities and 
complications.  The circumstances giving rise to the interpretation and 
application of the statutes are equally simple and in no way complicated.  The 
well established rule is that where the wording of statute to be interpreted is 
simple and devoid of complexities, they should be given their ordinary 
meanings and implications.  That is precisely what we have done in this case.  
None of the statutes quoted in this judgment is so complex as to require 
resort to academic discourses or consideration of many decided cases before 
arriving at their meaning, import or implication.  This is why we have deemed 
it unnecessary to bog down our interpretations, and applications of the 
statutes with references to other decided cases, statutes or references. 
The second point is that this is a case based on the specific provisions of the 
1997 Constitution and local statutes.  It is our intention to develop local 
jurisprudence in constitutional law by decisions based on our local laws rather 
than foreign authorities.  Unless found unavoidably essential, we prefer to rely 
on our statutes and our own construction to build the body of laws that will go 
into helping to develop our local jurisprudence, instead of relying on foreign 
decisions which in any case are only of persuasive effect and not binding on 
us. 
 
From all the foregoing, the final decision of the court is as follows; 
The plaintiffs are entitled to the declaration that where a question or dispute 
arises as to whether or not a seat is vacant in the National Assembly, only the 
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Supreme Court is competent to determine it.  The 1st and third defendants are 
entitled to the declaration that –  

i. The seats of the plaintiffs have become vacant having become 
members of a new political party other than the ones they were 
members at the time of their election into the National Assembly. 

ii. That where such vacancy occurs, the Clerk of the National 
Assembly has the constitutional responsibility to inform the second 
defendant pursuant to section 91(3) of the 1997 Constitution. 

iii. The letter referenced No. MA/37/01/(71) is valid and effectual in so 
far that it purports to comply with section 91(3) of the 1997 
Constitution. 

iv. It is hereby ordered that the second defendant should carry out its 
constitutional responsibilities following the declaration by this court 
of the vacancies in the National Assembly. 

 
All the remaining four reliefs of the plaintiffs fail and are hereby dismissed. 
 
   
  WOOD, J.S.C.  I Agree 
 
  TAHIR, Ag. J.S.C.  I Agree 
 
  BELGORE, Ag. J.S.C.  I Agree 
 
  SAVAGE, Ag. J.S.C.  I Agree 
 

 
 

Plaintiff’s Claim Dismissed
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ACTION – What determines jurisdiction – Claims for issues before the Court. 
 
COURT – Mandatory Rules of Court – How treated. 
 
COURT – Conflicting Affidavit – What to be done to resolve same by Court. 
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PARCTICE AND PRECEDURE – Conflicting affidavit – party bound to call 
evidence. 

 
PRACTICE AND PROCEDURE – Party claiming rights violated – What to do. 
 
WORDS AND PHRASES – Meaning of the word “Subject to “ 
 
WORDS AND PHRASE – “Shall” meaning thereof. 
 
FACTS:

1. A declaration that the decision of the chairman of the IEC that he 
will allow persons whose names are not on the list or register of 
voters to vote at bye-elections scheduled to be held on the 29th 
September 2005 in the constituencies of Serrekunda Central, 
Upper Salom, Jarra West and Wuli East which are respectively 
situated in the Kanifing, Janjanbureng,  Mansakonko and Basse 
administrative areas is in  violation of section 26 of the Constitution 
of the Gambia which guarantees the applicants the right to stand at 
genuine elections. 

 The 2nd to 5th respondents herein who are members of the 1st 
respondent, a registered political party claim that they overhead the 2nd 
appellant acting for the chairman of the 1st appellant the Independent 
Electoral Commission (hereinafter referred to as IEC) who is responsible for 
conducting elections in this country made a statement at a meeting with 
representatives of political parties held on 2nd September 2005, that “ any 
person in possession of a voter’s card would be allowed to vote even though 
his her name does not appear on the list or register of registered voters”. 
 
Bye-elections were due to be held on the 29th of September 2005 in the 
Serrekunda Central, Upper Salom, Jarra West and Wuli West Constituencies 
and the 2nd to 5th respondents were contesting the said bye-elections on the 
platform of the 1st respondent political party. 
The respondents herein not pleased with the remark of the officer of IEC 
quoted above took out a summons in the High Court on September 16th 2005 
against the 1st to 5th appellants asking for the following reliefs: 
 

2. An order directing that the Respondent shall comply fully with the 
provisions of section 66 of the Elections Decree so as to give effect 
to section 26 of the Constitution. 

 
The Attorney General the 6th appellant herein applied to be joined as a party 
to defend the suit.  This application was refused by the High Court.  The 6th 
appellant therefore was not a party to the suit in the trial court.  His presence 
now in the suit as an appellant ought to be related only to the issue of the 
refusal to join him to the suit. 
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The appellants at the hearing of the case took preliminary objection 
challenging the jurisdiction of the High Court to entertain the suit on grounds 
that the High court’s jurisdiction was ousted by the Elections Decree 1996 
Decree No.78 and the 1997 constitution of The Gambia.  The appellants also 
objected to the competency of the application itself which took the form of 
general court overruled the preliminary objections and heard the matter and 
granted the prayers of the respondents herein. 
 
The 1st to 5th appellants not satisfied with the said decision appealed against 
it.  It is worth noting here that the appellants were represented by State 
Counsel in the trial court.  The grounds of appeal were filed by the said State 
Counsel.  The grounds of appeal therefore include the ground on the issue of 
joiner which is applicable to the 6th appellant the Attorney General.  Though 
the 1st to 5th appellants are now represented by another counsel she has 
adopted the grounds filed earlier on behalf of all the appellants. 
 
ISSUES: 

1. Whether it was right and proper for the Learned trial Judge to have 
determined the claims before her the way she did without first 
resolving the conflict between the affidavit of the applicants (now 
respondent) and the affidavit of the 2nd respondent (now appellant) 
as to what 2nd appellant said in the meeting of 2nd September 2005 
with party representatives in his office. 

2. Whether IEC has the discretion to decide which registered voter to 
allow or not allow to vote and whether it is an improper exercise of 
discretion for IEC to allow voting by registered voters with valid 
voters cards whose names are in the counterfoil but inadvertently 
omitted in the register of voters? 

3. Was the genuineness of the 29th September 2005 National 
Assembly bye-election and indeed any other election threatened by 
the above decision of the 1st and 2nd appellants? 

4. Whether the trial court had the jurisdiction to entertain and 
determine civil suit No. HC/329/05/MF/113/OF?  

5. Considering the claim and the totality of the evidence on record 
was the Learned Trial Judge right to have granted the reliefs sought 
by the respondents.  

6. Whether the Learned trial Judge was right in refusing to join the 
Attorney General of the Republic as a party to the case at the trial 
court? 

7. Whether the Learned Trial Judge was right in holding that the form 
of commencing suit No. HC/329/05/MF/113/OF was regular 
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HELD: (Allowing the appeal in part) 
1. On the need for speedy disposal of election matters 

It is in the public interest that election petitions are dealt with speedily 
throughout the judicial process. P. 242 

 
2. On what a court should do in trial based on affidavit evidence 

The court must specifically determine if the affidavits agree or conflict in 
their content before proceeding further. P. 249 

 
3. On the need to address and resolve conflicts between affidavits 

It is wrong in law for a court to proceed to determine the issues thrown 
up by rival affidavits without saying anything about the conflicts therein. 
P.249 

 
4.     On how to resolve conflict in affidavit evidence 

There is need to call other evidence to resolve such conflict.  The 
address of counsel cannot cure this conflict [Ebohon v A.G. Edo State 
(1997)5 SCNJ 163; Oketie & Ors v Olughor & Ors (1995)5 SCNJ 219, 
referred to] P.264. 

 
5.     On party bound to call evidence to resolve conflicting affidavit 

It is the party who is bound to fail if no further evidence is called to 
resolve the conflict that [Laguro & Anor v Toku & Anor (1992)2 SCNJ 
201, referred to]P.265 has a duty to call for such evidence.  

 
6. On what a court should do when there is no factual basis for the 

claims in an action 
The court should dismiss the claim for lack of merit. P.250 

 
7.     On the meaning of the word “Subject to” 

Whenever the word “subject to” is used in a statute or the Constitution, it 
means that one provision is being given supremacy or overriding 
dominance over another [Idehen v Idehen (1991)7 SCNJ 196; Tukor v 
Government of Gongola State (1989)9 SCNJ 1; Aqua Limited v Ondo 
State Sports Council (1988)10-11 SCNJ 26, referred to]P.270. 

 
8.     On the meaning of the word “Shall” 

The word “shall” immediately preceeding the words “subject to” 
emphasises and makes mandatory the subordination of the one 
provision to the other.  It puts the overriding dispute or doubt [Katto v 
CBL (1991)12 SCNJ 1 referred to]P.270 

 
9.    on Jurisdiction of the Court 
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The general rule is that it is the claim before the court that determines its 
jurisdiction [Tukur v Government of Gongola State (1989)9 SCNJ 1, 
referred to]P.275 

 
10.     On what determines jurisdiction of the Court 

It is trite law that it is the primary issue or claim that determines the 
jurisdiction of Court.   [Western Steel Works Limited 7 ors v Iron & Steel 
Workers Union of Nigeria & ors (1987)2 CNJ 1, referred to]P.276. 

 
11.   On violation of Individual rights 

Merely asserting that his rights have been violated without providing 
supporting evidence is insufficient to ground a claim. [Francois v A.G. 4 
CHRLD 265, referred to]P.280. 

 
12.   On when to raise issue of jurisdiction 
       The issue of jurisdiction can be raised at any stage of the proceedings. 
 
13.   On Mandatory Rules of Court 

The court has a duty to set credible standards and should not under any 
circumstances ignore the mandatory Rules of the Court in favour of a 
discretion which it is in no way obliged to exercise under the  
circumstances. 

 
14.   On the attitude of Court to technicalities 

The attitude of the Courts has been that technicalities that do no go to 
the root of the matter should not stand in the way of justice. [Adjei v 
Foriwaa (1981) GLRD 32, referred to]P.296. 

 
15.  On Abuse of Court Process 

The Court has an inherent jurisdiction to prevent its process from being 
abused.  That is part of its intrinsic qualities. 

 
16.   On Exercise of Discretion 

A proper challenge to an exercise of discretion can only arise after the 
discretion has been exercised one way or the other.  It is then that a 
matter will arise for the court to competently deal with. 

 
17. On the duty of the IEC to register votes 

It is the constitutional responsibility of IEC to ensure tht all citizens of 
The Gambia who ar e18 years or older and of sound mind register as 
voters and have the opportunity to vote at public elections. It has a duty 
to ensure that no citizen of The Gambia is unreasonably or unduly or 
unjustifiably prevented from exercising right to vote at such elections. 
P.150 
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18. Election Decree No. 78 of 1996 is an Act of the National Assembly 

Although it predates the 1997 Constitution, it qualifies as an Act of the 
National Assembly by virtue of S.230 (1) of the Constitution. P.250 

 
19. On who has the discretionary power to allow or not allow a voter to 

vote at a polling station 
The discretionary power to allow or not allow a voter desiring to vote is 
vested on the IEC through her presiding officer at thepolling station by S. 
66 of Decree No. 78 of 1966 which also prescribes in mandatory terms 
how the discretion the discretion is to be exercised. P.252 
 

20. On the duty of the presiding officer on the day of poll 
What the presiding officer on the day of poll should do when a voter 
desiring to vote comes to vote at the polling station is clearly prescribed 
in S.66 (1), (2), (3) and (4) of Decree No. 78. P 252 

 
21. On what to rely on in verifying authenticity of a voters card 

The presiding officer is not bound to rely only on the register of voters in 
verifying the authenticity of the voting card presented to him. Pp.252-253 

 
22. On source and extent of the incidental power of IEC 

By virtue of S. 8 (1) (e) of Decree No. 78 the commission shall in 
addition to the powers and functions conferred on it by the constitution, 
be responsible for the exercise of any powers that may be incidental to 
its duties and functions conferred by the constitution Decree No. 78 or 
any other law. This in my view includes the power to allow registered 
voters, whose particulars are in the counterfoil but their names are 
mistakenly omitted from the register of voters to vote. 
 

23. On whether a verification exercise in compliance with S. 66 Decree 
No. 78 can threaten an election 
The verification process provided fro in S. 66 as a check mechanism in 
the polling process on the polling day will help boost public fonficence in 
the polling process. It will help make the polling process orderly and 
lawful. P.255 

 
24. On principles guiding trial of election cases 

In adjudicating over election matters, the principle universally recognized 
across jurisdiction is that the court should not adopt the attitude of a fault 
finder to ensure that the electoral process is error or fault free. Its 
paramount preoccupation is to ensure that the electoral process is in 
substantial compliance with the object and purposes of the relevant 
electoral laws and the constitution. In dealing with any step or stage in 
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the electoral process the guiding principle is whether the election officer 
acted fairly and in good faith. 

 
25. On whether the court can exercise the discretionary power to allow 

or ot allow a person to vote on polling day 
(i) The discretion whether or not to allow these registered voters to 

vote on the polling day is exclusively vested on the IEC through her 
officers by S. 66 of the Decree. P.258 

(ii) The court cannot take over the exercise of such a discretion. While 
it has the power to inquire into the basis of the exercise of such a 
discretion, it cannot exercise the discretion itself for any reason 
including the perceived fear that the competent administering 
authority was not likely to do so properly. That will amount to 
speculative adjudication which no court is permitted to indulge in. P. 
258 

 
26. When an exercise of discretion can be challenged or reviewed 

A proper challenge to an exercise of discretion can only arise after the 
discretion has been exercised one way or the other. It is then that a 
matter will arise for the court to competently deal with. Even then its 
jurisdiction to deal with the exercise of discretion is very restricted to 
finding out if the discretion was improperly exercised having regard to 
the facts, principles of fairness and good faith. P.258 

 
27. On when to challenge the discretion allowing or not allowing a 

person to vote on poll day 
The election court presided over by the Chief Justice is given the power 
by S. 103 of the Decree to scrutinize the votes cast for each polling 
station and decide the validity of each. So it is clearly a post-election 
issue and therefore cannot arise before the election. It is for the Chief 
Justice upon an election petition to review the basis and manner of 
exercise of the discretion under S. 66 by a presiding officer on a polling 
day. P.258 

 
28. On the power of the election court when deciding the validity any 

vote at the poll 
In doing so, the Chief Justice is mandatorily` enjoined by S. 103 (2) not 
to strike off a vote of a person whose name was not on the register of 
voters for the reason of his not being qualified to have his name entered 
on the register of voters. The only exception is where the vote is that of a 
person involved in illegal or corrupt practices at the election. P.258 
 

29. On forum for pre-election matters 
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Pre-election matters like list of voters, deletion and omissions from the 
register of voters should immediately after the registration of voters and 
compilation of register of voters be dealt with by revising officer, from 
whom appeals go to a revising court. The High Court hears appeals from 
the Revising Court. P.259 

 
30. On the role of the High court in pre-election matters 

The role of the High Court in the whole registration exercise is restricted 
to hearing appeals from the Revising Courts. This is however without 
prejudice to her supervisory jurisdiction under S. 133 of the Constitution. 
Apart from hearing appeals from the Revising Court, the High Court has 
no role to play in the pre-election process under the Decree except 
where her supervisory jurisdiction is invoked in appropriate cases. 

 
31. On when the jurisdiction of the High Court under S. 37 of the 

Constitution to deal fundamental right cases can be properly 
invoked 
Fundamental rights issues do arise in all cases directly or remotely.  But 
this is no justification for an easy recourse to the special jurisdiction of 
the High Court under S.37 of the High Court to hear fundamental right 
applications.  If the essence of the action is not to enforce fundamental 
right but to pursue the determination of another cause under the guise of 
such enforcement for the reason of an ancillary incidence of such 
fundamental right issues, the jurisdiction of the High Court under S.37 
cannot be invoked.  

 
32. On the effect of lack of jurisdiction to deal with the issue upon 

which the claim before the court is based 
In situations the expressed claims are pharsed in such a manner as to 
place them within the jurisdiction of the court, whereas, the real or 
primary issue in controversy, without which the expressed claim cannot 
be resolve, is not easily discernible on the face of the originating process 
or it framed as secondary issue. If the court has no jurisdiction to 
entertain this issue then it will also lack jurisdiction to entertain the 
expressed claims. Pp. 257 & 260. 

 
33. On IEC as part of the executive  

It is beyond dispute that the IEC is part of the public service of The 
Gambia and therefore part and parcel of the executive arm of the 
government of The Gambia by virtue of S.42 of the 1997 Constitution. 
  

34. On powers of the Attorney General 
(i) He or She is the principal legal adviser to government. 
(ii) He or She has right of audience in all court in The Gambia. 



                                  THE IEC & ORS V NATIONAL ALLIANCE FOR DEMOCRACY AND DEVELOPMENT & ORS             

 254 

(iii) He or She can represent the government or its departments in court 
to protect public interests and rights 

(iv) He or She can iniciate, undertake, takeover and continue criminal 
proceedings instituted by the government or any of its departments  

 
35. On whether the joinder of the Attorney General as a co-respondent 

or defendant of IEC in an election claim against IEC can erode the 
independence of the IEC 
There is no doubt that if the Attorney General is joined in an action by or 
against IEC on the same side with IEC it will erode public confidence in 
the independence of IEC. 

 
36. On whether Attorney General can represent IEC in court as counsel 

By virtue of S. 72(2) of the Constitution, the Attorney General can 
represent IEC in court as counsel. There is a distention between 
intervening as an original party and intervening as counsel. 

 
37. On form of action for enforcement of fundamental rights 

It is settled in or law that an application for redress in respect of an 
alledged violation of a person’s fundamental rights can be brought by 
means of any of the originating processes of writ of summons, 
originating summons and originating motion. Which ever method one 
adopts, must not only be appropriate for the purposes of the issues to be 
determine but must also comply with the procedure for commencing 
action by that method. P.263-264 
 

38. On whether a writ or originating summons must be sign by judge or 
registrar 
There is no provision in the rules of the High Court requiring that a 
summons must be sign by the registrar or a judge before it can be 
considered to be issued. P.264 
 

Cases referred to in the judgment: 
Aqua Limited v Ondo State Sports council (1988010-11 SCNJ 26 
Ebohon V Edo State (1997)5 SCNJ 163 
Francois V A.G. (4) CHRLD 265 HELD 6 
Harvey V A G New Brumswick (1966)2 SCR 886 (Canada SC) 
Idehen V Idehen (1991)7 SCNJ 196 
Katto V CBN (1991012 SCNJ I 
Laguro & Anor V Toku & Anor (1992)2 SCNJ 201 
Niger Construction Limited V Akungberi (1987)11-12 SCNJ 133 
Obodo V Olomu & Anor (1987)6 SCNJ 72 
Okotie & ors v Olughor & ors (1995)5 SCNJ 215 
Prof Ogunsola V APP (2004)EPR 539 at 544 held 4
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Tukur V Government of Gongola State (1989)9 SCNJ I 
Utumuwa V A.G. & Anor 3 CHRLD 334 
Western Steel Works ltd & ors V Iron & Steel Workers Union of Nigeria & ors 
(1987)2 SCNJ I 
 
Statutes referred to in the judgment: 
The Constitution of The Gambia 1997  
Ss.6(10, 26(b), 37, 39, 43(10, 72, 85, 132 and 230 
Election (Amendment) Act No.7 of 2001 
Election Decree 78 of 1996 – 
Ss. 8(1)(e), 11(1), (2), (3), 12(10 & (2), 13, 18(1), (2)(a) and (b), 22-29, 69(1)-
(4), 97-103, 127 and 128 
State Civil Proceedings Act Cap 8:03 Vol.II   
Ss.2910, 4 and 13(1)  
 
The Gambia Rules of Court referred to in the Judgement: 
High Court Rules  
Order 26 Rules 4 and 15 
 
Counsel: 
Amie Joof-Conteh Esq for 1st – 5th appellants 
Emmanuel Fagbenle Esq. Ag. DPP for 6th appellant 
Lamin K. Mboge Esq for the respondents 
 
AGIM, JCA (Ag. P)(Delivering the lead judgment) The 1st appellant herein, 
the Independent Electoral Commission is the body constitutionally and 
statutorily vested with the responsibility, interalia to conduct and supervise the 
registration of voters for all public elections and the conduct and supervision 
of such public elections.  The 2nd appellant was, at all material times to this 
case the Chairman of the 1st appellant and the Returning Officer for Kanifing 
Administrative Area.  The 3rd, 4th and 5th respondents were the returning 
officers for Janjanbureh, Mansakonko and Basse Administrative Areas 
respectively. 
 
The 1st respondent is a registered political party in The Gambia.  The 2nd 
respondent is its Chairman and the 3rd 4th and 5th respondents were 
candidates of the 1st respondent at an impending bye-election into the 
National Assembly for their respective constituencies of Serrekunda Central, 
Upper Saloum, Jarra West and Wulli West which are respectively located in 
the Kanifing, Janjanbureh, Mansakonko and Basse Administrative Areas.  
This bye-election was scheduled by the 1st appellant to hold on the 29th of 
September 2005. 
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The 2nd appellant, in his capacity as Chairman of the 1st appellant held a 
preparatory meeting with the representatives of political parties at his office 
on Friday the 2nd of September 2005.  During the meeting he informed the 
said representatives concerning how it intends to allow certain types of 
registered voters to vote at the forth coming election. 
 
The respondents herein who were in that meeting understood the 2nd 
appellant to have said that “any person in possession of a voters card would 
be allowed to vote even though his or her name does not appear on the list of 
registered voters”.  This made the respondents to apprehend that if this 
situation occurs, then the voter’s population will become indeterminate 
resulting in a chaotic and sham election.  To prevent the appellants from 
allowing such voters to vote, the respondents herein commenced Misc. App. 
No. HC/929/05/MF/113/F by summons at The Gambia High Court against the 
appellants herein claiming for: 
 
a) A declaration that the decision of the second respondent in his 

capacity as Chairman of the first respondent to allow persons whose 
names are not on the list of register of voters to vote at bye-elections 
scheduled to be held on 29th September 2005 in the constituencies of 
Serrekunda Central, Upper Saloum, Jarra West and Wuli West which 
are respectively situated in the Kanifing, Janjanbureh, Mansakonko 
and Basse Administrative Area is in violation of S. 26 of the 
Constitution which guarantees the applicants the right to stand at 
genuine elections; 

b) An order directing that the respondents shall comply fully with the 
provisions of S. 66 of the Election Decree so as to give effect to S. 26 
of the Constitution. 

c) Such further or other orders as the court may deem fit. 
 
The summons is supported by an affidavit of 12 paragraphs jointly sworn to 
by the respondents herein and a further affidavit of the 2nd respondent. The 
2nd appellant in his affidavit in opposition stated a contrary version of what he 
said at the 2nd September meeting with party representatives in his office. He 
stated “that the IEC never said that any unregistered voter will be allowed to 
vote. That IEC only clarified that registered voters with valid voters cards 
whose names are in the counterfoil but are erroneously omitted or wrongly 
recorded on the head register will be allowed to vote” See Paragraphs 3, 5 
and 6 of Kawsu Ceesays further affidavit in opposition sworn to on 26th 
September 2005. 
 
On the 27th September 2005 at the commencement of hearing of the 
summons, the 6th appellant applied to be joined. This was opposed by the 
respondents. The application was refused. An objection to the jurisdiction of 
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the trial court to entertain the matter was equally dismissed on the same 27th 
September 2005. After hearing arguments from counsel to both sides on the 
summons, the Learned Trial Judge, granted the application and all the reliefs 
sought on the 28th September 2005. 
 
Dissatisfied with the decision, the appellants commenced this appeal by a 
notice of appeal filed on the 18th October 2005 at the registry of the trial court. 
The records of this appeal and the notice of appeal were transmitted to the 
Registrar of this court on 21st July 2006. Why it took the Registrar of the High 
Court almost one year to compile records consisting mainly of court 
processes, argument of counsel and the judgment has remained in the realm 
of conjecture. These kind of records should be easy to produce within a 
reasonable time. Inspite of the long delay in the production of the records, 
there are many omissions in the record. These call into question the 
competence of the Registrar who compiled these records. He is clearly not 
alive to his responsibilities. The documents omitted have now been compiled 
and transmitted to this court as supplementary records. Since the original 
case file is available and the remaining omissions in the reproduction of 
arguments of counsel have not impaired our understanding of the issues on 
appeal, we decided to proceed to hear and determine the appeal on the 
records as they are. 
 
This court is supposed to be on vacation. However, the Honourable Chief 
Justice by a letter No. JUD/C/2/(2) of 3rd August 2006 granted permission for 
the matter to be heard and determined during vacation as according to him, “it 
is of grave national interest with far reaching repercussions on the 
forthcoming elections”. There is no doubt that being an election matter it 
ought to be treated urgently. More so as it is likely to affect the conduct of the 
forthcoming national elections about mid September 2006. The Tanzanian 
Court of Appeal said in Utumwa v A. G & Anor 3 CHRLD 334 at 335, that “…it 
is in the public interest that election petitions are dealt with speedily 
throughout the judicial process including the appeal stage”. I perceive that this 
must have informed the very speedy hearing at the trial court. In fact the 
arguments and final ruling all happened in about 3 days. The approach of this 
court is also influenced by the fact that this is an election matter.  
 
On the 14th August 2006, this court ordered the parties to file and exchange 
written addresses. The appellants were given 3 days to file and serve theirs 
on the respondents, who were allowed 5 days upon receipt of same to file 
their brief. The 1st – 5th appellants filed their brief on 17th August 2006. The 
respondents after some delay filed their brief this morning.  All the brief filed 
by the respective Counsel have raised the same issues for determination 
which this Court has reframed as follows:- 
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1. Whether it was right and proper for the Learned trial Judge to 
have determined the claims before her the way she did without 
first resolving the conflict between the affidavit of the applicants 
(now respondent) and the affidavit of the 2nd respondent (now 
appellant) as to what 2nd appellant said in the meeting of 2nd 
September 2005 with party representatives in his office. 

2. Whether IEC has the discretion to decide which registered voter 
to allow or not allow to vote and whether it is an improper 
exercise of discretion for IEC to allow voting by registered voters 
with valid voters cards whose names are in the counterfoil but 
inadvertently omitted in the register of voters? 

3. Was the genuineness of the 29th September 2005 National 
Assembly bye-election and indeed any other election threatened 
by the above decision of the 1st and 2nd appellants? 

4. Whether the trial court had the jurisdiction to entertain and 
determine civil suit No. HC/329/05/MF/113/OF?  

5. Considering the claim and the totality of the evidence on record 
was the Learned trial Judge right to have granted the reliefs 
sought by the respondents.  

6. Whether the Learned trial Judge was right in refusing to join the 
Attorney General of the Republic as a party to the case at the 
trial court? 

7. Whether the Learned trial Judge was right in holding that the 
form of commencing suit No. HC/329/05/MF/113/OF was 
regular 

 
ISSUE NO.1 
 

9. That the 2nd respondent further disclosed to representatives of the 
said political parties that as far as he is concerned possession of a 

Whether the Learned trial Judge was right to have proceeded to determine 
the claim the way she did without first resolving the irreconcilable conflict 
between the affidavits of the respondent and the 1st and 2nd appellants 
(then respondents)as to what the 2nd appellant said to party 
representatives in his office on Friday 2nd September 2005. 

 
The respondents in paragraphs 8, 9 and 11 of their affidavit jointly deposed to 
on 16th September 2005 stated thus – 

8. That on Friday 2nd September 2005, the 2nd Respondent acting in his 
capacity as the Chairman of the 1st respondent disclosed to 
representatives of political parties at a meeting held at the office of 
the 1st respondent that any person in possession of a voter card 
would be allowed to vote even though his or her name does not 
appear on the list of registered voters. 
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voters card was more important than having ones name on the list of 
register of voters. 

11. That we verily believe that the respondents are likely and will in 
violation of Section 26 of the Constitution and Section 66 of the 
Elections Decree allow persons whose names are not on the list of 
voters to vote to the prejudice of the Application. 

 
This is the basis of the claims in their summons dated 16th September 2005. 
 
The arguments of Learned Counsel for the respondents in support of their 
summons at the trial court was also based on the allegations in the said 
paragraphs 8 – 10 of their affidavit. The respondents conveyed the 
impression that persons who did not register as voters are going to be 
allowed to vote once they have voter’s cards. In fact in paragraph 7 of the 
affidavit of the 2nd respondent this is expressly stated thus – 
 

“That it is the fact that the applicants fears and apprehensions of the 
IEC allowing unregistered voters to cast their votes that is being 
advocated by our opponents”. 

 
This is the basis of their arguments in issue No.5 of their brief. 
 
The Learned Trial Judge should have proceeded to find out if these 
paragraphs of the affidavit and further affidavit of the respondents are 
admitted by the appellants in their affidavit in opposition. It is only if she finds 
that the appellants have admitted those facts, that she can proceed to act on 
those facts as admitted and agreed on by all sides. She must make a specific 
determination of this fact before going any further. There is nothing in the 
records of this appeal to show that the Learned trial Judge determined this 
issue. This court will now proceed to do so by considering the affidavit in 
opposition and further affidavit in opposition of the appellants to find out if the 
appellants admitted or denied the allegations of the respondents. 
 
The 2nd appellant, who was chairman of the 1st appellant, who called and 
presided over the said meeting and who is alleged to have made the above 
statements stated in paragraphs 3, 4, 5 and 6 of his further affidavit in 
opposition sworn to on 26th September 2005. Thus – 
 

“3. That the IEC never said that any unregistered voter will be 
allowed to vote. 
4. That every voters card has similar passport photograph on the 

counterfoil retained by IEC for Elections. 
5. That IEC only clarified that registered voters with valid voters 

cards whose names are in the counterfoil but are erroneously 
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omitted or wrongly recorded on the head register will be allowed 
to vote. 

6. That samples of registration counterfoils and registers reflecting 
past errors which the IEC clarified that it will rectify by IEC are 
hereby shown to me and marked as exhibits IEC 1, IEC 2, IEC 
3, and IEC 4.” 

 
It is clear from the above paragraphs of his affidavit in opposition that the 2nd 
appellant denied saying what the respondents claimed he said. The 
juxtaposition of the two versions in the respective affidavits clearly expose an 
irreconcilable conflict. While the respondents allege that the 2nd appellant said 
he will allow any person in possession of a voters card to vote, even though 
his name is not on the list of or register of voters, the 2nd appellant has stated 
in very unequivocal terms that he never said that any unregistered voter will 
be allowed to vote. He stated further that IEC only clarified that registered 
voters with valid voters cards whose names are in the counterfoil but 
erroneously omitted or wrongly recorded on the head register will be allowed 
to vote. He proceeded further to show the kind of errors or omissions IEC 
intend to deal with in exhibits IEC 1, IEC 2, IEC 3 and IEC 4 attached thereto. 
 
The relevant words used by him are “registered voters with valid voters cards 
whose names are in the counterfoil but are erroneously omitted or wrongly 
recorded on the head register will be allowed to vote.” This clearly exclude 
unregistered voters or any person in possession of voters cards. A 
restatement of the procedure for registration of voters prescribed in our 
Election Decree No 78 of 1996 will facilitate a better understanding of the 
relationship between the two versions. The procedure for registration of 
voters is an elaborate one involving several processes and documents. S. 17 
of Decree No 78 of 1996 as amended by Election (Amendment) Act No. 7 of 
2001 states that – 
 

“(1) A person who claims to be entitled to be registered as a voter in a 
constituency shall, on presentation of himself at a registration centre, 
be supplied a form of claim as prescribed in Form 2 of Schedule III.  
(2) The form of claim shall be issued free of charged and shall  

(a) be filed at the registration centre on the day of registration; 
and 

(b) be duly signed or thumb printed by the claimant. 
(3) Where a claimant is incapacitated form affixing his signature or 
thumbprint on a form of claim, the election officer conducting the 
registration shall note such circumstance in the register of voters. 
(4) A person who is registered in a constituency other than the one 
specified in the Notice issued under section 16 shall not be entitled to 
claim to be registered, but shall be entitled to apply to be transferred to 
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the constituency in which he now resides in accordance with section 
35.                                  “ 
(5) Every claimant shall, when presenting his form of claim, supply two 
identical passport size photographs of himself, portraying his head and 
shoulders facing the camera, and without glasses unless normally 
worn. 
(6) No election officer shall accept a form of claim unless 
 

(a) the form is accompanied by the photographs referred to in 
subsection (5); and 

(b) He satisfies himself that the photograph is a fair likeness of 
the claimant.” 

 
The form still in use is Form 2 in schedule III of the Decree. The information 
supplied by the claimant in form 2 must show that he is a person entitled to 
have his name entered on a register of voters in a constituency in that, he is a 
Gambian citizen, he has attained or will on the date of the next election attain 
the age of 18 years and is a resident, or was born in this constituency. See S. 
12 (1) Decree No. 78. A claimants name shall not be entered on a register of 
voters in a constituency unless he produces anyone of the following 
documents – 
 

a) a birth certificate 
b) a Gambian passport 
c) a national identity card 
d) a document certified by five elders  
e) that applicant is a citizen of the Gambia or a document 

certified by the Seyfo or Alkali of the District or village 
respectively of a birth of the applicant stating that the 
applicant was born in that District or village. 

 
See S. 12 (2) Decree No. 78 as amended by Elections (Amendment) Act No. 
7 of 2001. By virtue of S. 13 of the same Decree, “No person shall be entitled 
to have his name entered or retained on a register of voters if he is  
 

(a) by virtue of his own act, under any acknowledgement of allegiance, 
obedience or adherence to a foreign power or state or does, concurs in 
or adopts any act done with the intention that he shall become a 
subject or citizen of a foreign power or state;  

(b) serving a sentence of imprisonment; 
(c) a person adjudged to be of unsound mind or detained as a criminal 

lunatic under any law; 
(d) a person whose name is entered on a register of voters (by whatever 

name called) in any other country or territory; or 
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(e) otherwise disqualified under this Decree or under any other law.” 
 
The implication of 17 (2) of the Decree when it required that the claim form 
shall be filed, dully signed or thumb printed by the claimant at the registration 
centre on the day of registration is that the entire processing of the claim form 
compliance with the relevant portions of the Decree on entitlement to be 
registered and submission of the form to the Registering Officer must be 
completed on the day the claimant is registering as a voter. 
 
Upon receipt of the claim form, a Registering Officer shall notwithstanding the 
information contained in a form of claim, examine such form and shall 

(a) call for, receive and consider such evidence as he may think fit 
touching upon the validity of such claim; and 

(b) require such evidence to be given on oath or affirmation and may 
for that purpose administer such oath or affirmation; and 

(c) investigate, as he may think fit, with the assistance of Village head, 
village elders, or leaders of the adult age groups present, and 
adjudicate upon the claim. See S. 18 (1) of the Decree. 

 
Where he is satisfied that the claimant possesses the required qualifications, 
he shall enter the claimants name on the register of voters. If he on the other 
hand, determines that the claimant does not possess the required 
qualifications he shall disallow the claim and return the photographs of the 
claimant and retain the form. See S. 18 (2) (a) and (b) of the Decree as 
amended. No action shall be taken on such a disallowed claim, except as 
may be directed by a revising court or on appeal from such court. 
 
The commission shall prepare, compile and maintain in accordance with this 
part a register of voters for each constituency and a register of Gambian 
registered voters in foreign countries. A register of voters shall contain the 
names of persons who are entitled and apply to be registered in a 
constituency. See S.11 (1) and (2) of Decree No. 78. All the information in the 
voters register as prescribed by S. 11 (3) are copied from entries in the 
respective registration forms of persons who are entitled and apply to be 
registered in a constituency. It is secondary evidence of the information 
contained in the respective registration forms concerning each claim for 
registration. Every claimant whose name is entered in the register of voters 
shall be issued a voting card which currently is in form 4 schedule III of 
Decree No. 78. While issuing the voters card, a counterfoil (currently in form 3 
of schedule III of Decree No.78) shall also be prepared contemporaneously. 
The counterfoil contains the same information as in the voters card. It carries 
the same photograph as in the registration form and the voters card. See S. 
21 (1) of Decree No. 78 as amended by Act No. 7 of 2001. It is a kind of 
duplicate of the voters card. It is retained by the commission. The information 
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in the voters card and counterfoil are derived from the voters register. The 
voters card remains valid until it is replaced or changed by the commission. 
See S. 21 (2) as amended. 
 
Certainly a claimant who is entitled and apply to be registered as a voter in a 
constituency, whose claim is allowed and issued with a voters card is a 
registered voter. The fact that the name of such a claimant is mistakenly 
omitted from the register does not affect his status as a registered voter. 
Registration of a claimant as a voter is not a one act process. It involves the 
processing and submission of the registration form, the decision of the 
registering officer that the claimant has satisfied all the requirements, the 
entry of the name and other particulars in the register of voters issuing of a 
voting card and preparation of a counterfoil. It will therefore be wrong to 
describe a registered voter as a person whose name is in a list of register 
voters. S. 11 (2) of the Decree prescribes what a register of voters shall 
contain as follows – “a register of voters shall contain the names of persons 
who are entitled and apply to be registered in a constituency”. The tenor of 
this provision shows that it recognises that the registration process goes 
beyond entering the name in voter register. Having gone through such an 
elaborate process of registration as a voter with the intention to be registered 
as such and left the registration centre in the bonafide belief that he is a 
registered voter, the administrative errors or mistakes of the registering officer 
in preparing the register of voters cannot deprive him of his entitlement as a 
registered voter. The kind of mistakes or errors in question are genuine errors 
as exhibits IEC 1 to IEC 4 at pages 28 – 31 A of the supplementary records 
show. Exhibit IEC 1 is the voters card bearing the name of Camara, Bekat 
Secka, Serrekunda, Registration Centre Number B86 and the national identity 
card NO. 290131. The voter registration number on the card is 0031089. On 
the exhibit IEC 2, the voter register for Serrekunda, polling station B86 where 
the name is supposed to be entered, it can be seen that the immediate serial 
numbers before and after No. 31089 are on the register. You have 31088 
followed by 31090. It is obvious that number 31089 should come between the 
above two numbers, but is omitted. This is clearly a genuine error. The same 
applies to exhibits 30A and 31A which show that voter card registration 
number 103478 is omitted from the voter register for polling station B19 at 
Bundung six junction. The voter card bear the voter’s name, photograph, his 
national identity card number, registration centre town or village, etc. If 
particulars on the voter card are the same with the registration form and 
counterfoil or other document in the possession of the commission, it will 
certainly not be correct to describe such a person as an unregistered voter or 
any person in possession of a voters card. 
 
From the foregoing, it is clear that the kind of card carriers referred to by the 
respondents in their summons and affidavit in support thereto are completely 



                                   THE IEC & ORS V NATIONAL ALLIANCE FOR DEMOCRACY AND DEVELOPMENT & ORS            (Agim, JCA) 

 264 

different from that contemplated by the appellants. At the trial nisi prius, 
Learned counsel for the appellants drew attention to this conflict. See page 65 
of the records wherein he pointed out the position of the 1st appellant in 
paragraphs 6, 7, 8 and 9 of the affidavit in opposition denying the assertions 
of the respondents. He referred to the 2nd appellants further affidavit in 
opposition denying the allegations of the respondents and stated what 2nd 
respondent said and meant. See pages 65 of the record of appeal. 
 
The Learned trial Judge proceeded to determine the issues thrown up by the 
affidavit and addresses without saying anything about the conflicts between 
the two versions of what 2nd appellant said. This is wrong in Law. There is 
need to call other evidence to resolve this conflict. Address of counsel cannot 
cure this conflict. See the Nigerian Supreme Court decisions in Ebohon v 
A.G. of Edo State (1997) 5 SCNJ 163 and Oketie & Ors v Olughor & Ors 
(1995) 5 SCNJ 219. 
 
The failure to address and resolve this conflict led to miscarriage of justice. If 
she had done so, it would have been obvious to her that –   
 

1. The respondents had a legal duty to prove on a preponderance of 
evidence their allegations that the 2nd appellant had told party 
representatives of his intention to allow unregistered voters carrying 
voters cards to vote. 

2. Unless admitted by the appellants, the claim of the respondents 
must succeed or fail on its own strength. 

3. In the absence of any counter claim like in this case, the claim of 
the respondents must be contested and determined on the 
allegation on which it is premised. 

4. Without resolving the conflicts between the two affidavits, there is 
no preponderance of evidence. It is the party who is bound to fail if 
no further evidence is called to resolve the conflict that has a duty 
to call for such evidence. That party are the respondents. They 
were the plaintiff, applicants at the trial. Furthermore, they were 
alleged, so they must prove. See S. 141 and 142 of the Evidence 
Act 1994 and the Nigerian Supreme Court decision in Laguro & 
Anor v Toku & Anor (1992) 2 SCNJ 201. 

5. On the state of the affidavits as they stood, the respondents had 
failed to prove their case. She ought to have dismissed the claim. 
Since the author of the statement has stated what he said and 
there is nothing to show otherwise, then the matter should have 
ended there because at that point it became clear that IEC will not 
allow unregistered voters to vote. 
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It is clear from pages 83 to 88 of the records of appeal that the Learned trial 
Judge based her decision entirely on the answer of the appellants. This 
changed the premise of the case as to whether a claimant who is entitled to 
be registered, whose claim is allowed and who is issued a voter’s card 
evidenced by a counter foil with his name mistakenly omitted from the register 
of voters is a registered voter and whether it is within the discretionary 
competence of the commission to allow him to vote. This is not the subject of 
the declarations and order claimed in the summons by the respondents. 
Since there was no factual basis for the claim in the summons, the Learned 
trial Judge should have dismissed the claim for lack of merit. The incongruity 
in the approach of the Learned trial Judge is obvious. The respondents 
claimed and argued on the basis that the appellants want to allow 
unregistered voters to vote. The Learned trial Judge failed to make a finding 
of fact on this allegation and yet went ahead to grant the claims as if the facts 
on which they are based have been found to be established. With due 
respects, this is not correct in law. 
 
ISSUE NO.2 

In accordance with S. 41 of the 1997 Constitution, the Election Decree No. 78 
of 1996 has made provisions that give effect to Chapter V of the Constitution. 
It interalia provides for the registration of voters for the purpose of public 
elections, voting at and the conduct of public elections and referenda, the 
duties of public officers in connection with the registration of voters and the 

Whether IEC has the discretion to decide whom to allow or not to allow to 
vote and whether it is an improper exercise of that discretion for IEC to allow 
voting by registered voters with valid voters cards whose names are in the 
counterfoil but erroneously omitted from register of voters. 
 
S. 39 (1) and (3) of the 1997 Constitution of the Republic of The Gambia 
guarantees every citizen of The Gambia who is 18 years or older and of 
sound mind the right to vote in elections and the entitlement to be registered 
as a voter.  
 
S. 43 (1) of the same constitutions charges IEC with the constitutional 
function to conduct and supervise the registration of voters for all public 
elections and to conduct and supervise all public elections and referenda. 
 
Arising from the above two provisions is the constitutional responsibility of the 
IEC to ensure that all citizens of The Gambia who are 18 years or older and 
of sound mind register as voters and have the opportunity to vote at public 
elections. It has a duty to ensure that no citizen of The Gambia is 
unreasonably or unduly or unjustifiably prevented from exercising his right to 
vote at such elections. 
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conduct of public elections and referenda. Although it predates the 1997 
Constitution, it qualifies as an Act of National Assembly by virtue of S. 230 (1) 
of the Constitution which defines an Act of the National Assembly to include 
any Act of Parliament established under any previous constitution of The 
Gambia and Decree of any former government. Since it is a law existing 
before the coming into force of the constitution, it has to by virtue of S. 6 (1) of 
the Transitional and Consequential Provisions in schedule 2 of the 
Constitution effect with such modifications, adaptation, qualifications and 
exceptions as may be necessary to bring it into conformity with the 
constitution as if it were made under the constitution by an Act of the National 
Assembly. 
 
S. 41 of the Constitution makes the Decree as amended subject to the 
Constitution. It is also clear from the first paragraph of that Section that the 
Decree is meant to give effect to chapter V of the Constitution. It states thus – 
“Subject to the provision of this Constitution, an Act of the National Assembly 
may make provision giving effect to the provisions of this Chapter and, 
without prejudice to the generality of the foregoing, may provide for – 
 

(a) the registration of voters for the purpose of public elections; 
(b) voting at, and the conduct of, public election and referenda; 
(c) the duties of public officers in connection with the registration of voters 

and the conduct of public elections and referenda; 
(d) equal access to public facilities and the media by candidates at public 

elections. 
 
Section 39 of the constitution is in the said Chapter V. This means that the 
provisions of the Decree must give effect to the right of a citizen who is 18 
years or older and of sound mind to vote and his entitlement to be registered 
as a voter. Therefore the Decree cannot be applied in a manner as to defeat 
the above right and entitlement. 
 
In our present case, certain citizens of The Gambia who are entitle to be 
registered as voters in their respective constituencies, had gone through the 
elaborate processes and requirements of registration of voters prescribed in 
Ss 12, 17 and 18 of Decree No. 78 as amended. They were issued voting 
cards and the respective counterfoils were prepared and retained by IEC as 
required by S. 21 (1) of the Decree as amended. The IEC in preparing the 
register of voters for each polling station mistakenly omitted the names of 
these registered voters from the said register. When this came to the notice of 
the 2nd appellant he informed party representatives in the meeting of 2nd 
September 2005 of IEC’s intention to allow such registered voters vote as 
their names are in the counterfoil in the custody of IEC. 
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The Learned trial Judge expressed the view that what the IEC has proposed 
to do “is not simply a liberal and thoughtful way of ensuring the exercise of 
franchise, which it may be entitled to do in exercise of administrative 
discretion. See page 87 of the record of appeal. The Learned trial Judge had 
earlier on stated in her ruling at page 85 of the record of appeal that “even 
after a person shows up at the poling station with a voter card, the electoral 
officer is enjoined indeed to satisfy himself as to the genuineness of the 
voter’s card. But this is to be done only where that holders names appears on 
the register which is displayed before him. That provision did not say that 
once the voters card agreed with some document in the custody of the 
electoral officer, it was sufficient to entitle him to vote.”  It is clear from these 
portions of her ruling that the lower court considered how the discretion was 
to be exercise and the documents relevant to the exercised of such 
discretion. 
 
The main provision upon which a determination of this issue rests is S. 66 of 
the Decree No. 78. The Learned trial Judge interpreted and applied it in her 
ruling. See portions of her ruling at pages 85 and 87 reproduced above. That 
interpretation is wrong. The discretionary power to allow or not allow a voter 
desiring to vote is vested on IEC though her presiding officer at the polling 
station by S. 66 of the Decree which also prescribes mandatory terms on how 
the discretion is to be exercised. 
 
What the presiding officer on the day of poll should do when a voter desiring 
to vote comes to vote at the polling station is clearly prescribed in S.66 (1), (2) 
(3) and (4) of Decree No. 78 as follows – 
 

“(1) every voter desiring to record his vote shall present himself 
together with his voting card to the presiding officer at the polling 
station allotted to him. 
(2) the presiding officer after satisfying himself that the name of a voter 
is in the copy of the part of the register of voters containing the names 
of the voters allotted to the polling station, shall subject to subsection 
(3), deliver a ballot token to the voter. 
(3) the presiding officer shall verify, in such manner as he considers fit, 
the authenticity for the voting card presented to him by a voter before 
he delivers a ballot token to such voter. 
(4) where 

(a) a voter fails to answer satisfactorily any question put to him 
by the presiding officer, 
(b) a voter refuses to furnish his signature or an impression of 
his thumbprint as required under this Decree or any Rules made 
thereunder, or  
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(c) after the examination of a voter’s signature, thumbprint and if 
necessary, his voting card and counterfoil, the presiding officer 
is satisfied that the voter presenting himself to vote 

(i) is not the same person whose name is on the register 
of voters, or 

(ii) has already voted at the election, 
The presiding officer shall refuse to give him a ballot token.” 

 
It is clear from the express words of the above provisions that the presiding 
officer is not bound to rely only on the register of voters in verifying the 
authenticity of the voting card presented to him. The prescription in 
subsection (2) that a presiding officer after satisfying himself that the name of 
a voter is in the register of voters deliver a ballot token to the voter, is made 
subject to subsection (3). Subsection (2) states in very clear and 
unambiguous terms that the prescription there shall operate subject to 
subsection.  The operative words that subsection (2) used to subordinate 
itself to subsection (3) are “shall subject to subsection (3)

Subsection (3) mandatorily requires the presiding officer to “

 (underlining mine). 
The words “subject to” whenever used in a statute or the constitution, means 
that one provision is being given supremacy or overriding dominance over 
another. See the Nigerian Supreme Court decision in Idehen v Idehen (1991) 
7 SCNJ 196, Tukur v Government of Gongola State (1989) 9 SCNJ 1 and 
Aqua Limited v Ondo State Sports Council (1988) 10 – 11 SCNJ 26. 
 
On the meaning of the word “Shall” 
The word “shall” immediately preceding the words “subject to” emphasises 
and makes mandatory the subordination of the one provision to the other. It 
puts the overriding dominance of the second provision beyond dispute or 
doubt. See the Nigerian Supreme Court decision in Katto v CBL (1991) 12 
SCNJ 1. 
 

verify in such 
manner as he considers fit” the authenticity of the voting card presented to 
him by a voter before he delivers a ballot token. It gives him an unrestricted 
discretion to decide in what manner he wants to carry out the verification. He 
is not bound to rely only on the polling register of voters. He can therefore 
verify the authenticity of the voting card by reference to other IEC documents 
apart from the polling register Subsection (4) in providing a guide, listed 
counterfoil as one of the documents the presiding officer will examine to verify 
the authenticity of the voters card. Learned Counsel to the Respondents L.K. 
Mboge Esq, in his brief under issue No.5, conceded to this point when he said 
that “section 21 of the Electoral Decree is quite clear since the claimants 
name must be entered in the register of voters and a counterfoil to be 
prepared.  These two are conditions precedent and must therefore be 
satisfied before a person is allowed to vote. What 2nd appellant said IEC will 
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do concerning registered voters with voters cards whose particulars are in the 
counterfoil but with their names inadvertently omitted from the polling station 
register of voters is in my view completely in accordance with S. 66 (1), (2),(3) 
and (4) of Decree No. 78. 
 
The IEC can issue such instructions to its election officers by virtue of S. 8 (2) 
of Decree No. 78 which states thus – 
 

“The Commission shall 
(a) enforce on the part of election officers, fairness, impartiality and 
compliance with the provisions of this Decree, 
(b) issue to election officers such instructions as it may deem 
necessary to ensure the effective execution of the provisions of this 
Decree and  
(c) ensure that election officers execute and perform to the best of their 
abilities all other powers, functions and duties which by this Decree or 
otherwise are conferred and imposed upon them.” 

 
By virtue of S. 8 (1) (e) of Decree No. 78 the commission shall in addition to 
the powers and functions conferred on it by the constitution, be responsible 
for the exercise of any powers that may be incidental to its duties and 
functions conferred by the constitution Decree No. 78 or any other law. This in 
my view includes the power to allow registered voters, whose particulars are 
in the counterfoil but their names are mistakenly omitted from the register of 
voters to vote. 
 
The exercise of this power will give effect to a citizens right to vote and his 
entitlement to be registered as a voter guaranteed by S. 39 (1) and S. 41 (1) 
of the Constitution. The decision of the Learned trial Judge clearly defeats the 
object of S. 39 (1) and 41 (1) of the Constitution.   
 
ISSUE NO.3 

The Learned trial Judge at pages 86-88 of the record of appeal held that such 
a situation may threaten the genuineness of the election and create a far 
more chaotic situation than foreseen. In the light of the relevant provision of 
the Constitution and the Election Decree and the evidence on record, I do not 
agree with the Learned trial Judge. The decision to allow voting by such 
registered voters with valid voters cards whose names are in the counterfoil 
but inadvertently omitted from register of voters cannot threaten the 

Was the genuineness of the 29th September 2005 and indeed any other 
election threatened by the information from IEC on 2nd September 2005 that it 
intends to allow voting by registered voters with valid voters cards, whose 
names are omitted from the register of voters but are on counterfoils? 
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genuiness of the election. The IEC is thereby applying S. 8 (1) (e), S. 8 (2) 
and S. 66 (1), (2), (3) and (4) in such a manner as to give effect to S. 39 (1) 
and S. 41 (1) of the 1997 Constitution, to ensure that registered voters are not 
disenfranchised due to the errors or mistakes of the Commission officials in 
the production of register of voters.  
 
I cannot conceive how this can create a chaotic situation. S. 66 (1) has 
provided for these process of verification of the genuiness of voters cards 
presented by persons who want to vote at polling station. If a presiding officer 
carries out such verification and satisfied himself or herself from the main 
voters register or counterfoils with IEC and registration forms that the holder 
of a voters card is the registered voter indicated therein, how will this create a 
chaotic situation. This will rather help to make the polling process orderly and 
lawful. I do not see how such a verification exercise will enable persons 
disqualified from voting to vote by the mere production of voters cards. It is 
obvious and very clear that the verification exercise will rather prevent 
persons who are not qualified to vote or who are not registered voters from 
voting. I cannot fathom how compliance with S. 66 of the Decree will render 
the electoral process doubtful and suspect. The verification process provided 
for in S. 66 as a check mechanism in the polling process on the polling day 
will help boost public confidence in the polling process. In addition, the 
Decree also provides a mechanism for dealing with personation of a voter in 
S. 69 of the Decree which states thus – 
 

“(1) If at the time a person applies for a ballot token, or after he has so 
applied but before he has left the polling station, a polling agent 
declares to the presiding officer that he has reasonable cause to 
believe that the applicant has committed an offence of personation and 
undertakes in writing to substantiate the charge in a court of law, the 
presiding officer may order a police officer to arrest the applicant. 
(2) subject to subsection (3), a person in respect of whom a polling 
agent makes a declaration under subsection (1) shall not, by reason 
thereof, be prevented from voting, but the presiding officer shall cause 
the words “protested against for personation” to be placed against his 
name in the marked copy of the register of voters or portion thereof. 
(3) where a person in respect of whom a declaration is made under 
subsection (1), admits to the presiding officer, or where the presiding 
officer is otherwise satisfied that he is not the person he held himself 
out to be, he shall not be permitted to vote if he has not already done 
so. 
(4) a person arrested under this section shall be deemed to be a 
person taken into custody by a police officer for an offence in respect 
of which he may be arrested without a warrant.” 
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The fears expressed by the Learned trial Judge at page 86 – 87 of the record 
of appeal in her ruling concerning the consequence of allowing registered 
voters with valid voters cards whose names though on the counterfoil are not 
in the voter register are with due respects unfounded. It is clear from what the 
2nd appellant said to the party representatives on the 2nd September f2005, 
that the mere possession and presentation of a voters card by a person 
desiring to vote does not automatically entitle the person to vote. The IEC will 
have to verify the genuiness of the voters card from other IEC documents like 
voters register, counterfoils and registration form. If the name on the voters 
card is omitted in the register of voters, its genuiness can be verified from the 
above mentioned IEC documents. The presiding officer is not restricted on 
how he can carryout the verification. 
 
If there is anything that can threaten the genuiness of an election it is the 
prevention of registered voters from voting for an excuse that is illogical, 
unrealistic, unfair and totally in violation of the express provisions of the 
Decree and the Constitution as highlighted above. Such an election will not 
only be suspect but also unconstitutional and against public interest.  
 
There is no human system that is error proof. It is so with electoral systems 
particularly in developing economies. Even the highly automated and 
organized electoral systems of the developed countries still encounter faults 
and human errors. In adjudicating over election matters, the principle 
universally recognized across jurisdiction is that the court should not adopt 
the attitude of a fault finder to ensure that the electoral process is error or fault 
free. Its paramount preoccupation is to ensure that the electoral process is in 
substantial compliance with the object and purposes of the relevant electoral 
laws and the constitution. In dealing with any step or stage in the electoral 
process the guiding principle is whether the election officer acted fairly and in 
good faith. These principles are entrenched in some provisions of the Decree 
like Ss. 127 (1) and 128 of the Decree. Although S. 128 provides for a post-
election situation, it still offers useful guide on the application of these 
principles here. 
 
The makers of Decree 78 must have realised the self-evident truth that no 
electoral system like other human systems can be mistake proof. That is why 
S. 19 (6) of the Decree was enacted to enable the IEC correct any mistake in 
a register or list of voters. The intendment here is to prevent a situation where 
a registered voter is disenfranchised due to errors or mistakes in the register 
of voters committed by IEC officials. There is nothing in the Decree or 
anywhere precluding the 1st appellant from suo moto in the quietness of its 
office and in the execution of its routine administrative duties from correcting 
the mistakes in question by inserting the omitted names. Also nothing 
precludes the 1st appellant from leaving the matter until the poll day to be 
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resolved at the polling centre by the respective presiding officers in exercise 
of their powers under S. 66 of the Decree. What the second appellant did by 
making the party representatives to be aware of such genuine errors amounts 
to a demonstration of openness and good faith in the discharge of his 
responsibilities.   
 
ISSUE NO.4 

Having carefully considered the claims in the summons, all the issues raised 
both in the affidavits of all the parties herein and the arguments of their 
respective counsel at the trial court and the rulings of that court, I think that 
the phraseology of the claims was a strategem by the respondents to give the 
action the appearance or colouration of primarily an action to enforce the 
respondents fundamental rights to stand for genuine elections. At best it can 

Whether the trial Court had the jurisdiction to entertain and determine Civil 
Suit No. HC/329/05/MF/113/OF? 
 
The general rule is that it is the claim before the court that determines its 
jurisdiction. See Tukur v Government of Gongola State (Supra). Ordinarily, 
the processes to look at are the statement of claim or like in this case which is 
commenced by originating summons, the affidavit in support of the summons. 
See the Nigerian case of Prof. Ogunsola v APP & Ors (2004) EPR 539 at 544 
held 4. 
 
In some situations, the claims are expressed or phrased in such a manner as 
to place it within the jurisdiction of the court, whereas the real or primary issue 
in controversy, without which the expressed claim cannot be resolved is not 
easily discernible on the face of the originating process or it is framed as a 
secondary issue. For examples see the Nigerian case of Tukur v Government 
of Gongola State (Supra). Here the claims were framed as fundamental right 
enforcement reliefs. It turned out that the real issue in controversy was the 
removal of the Emir of Muri which was a Chieftaincy matter outside the 
jurisdiction of the court where the case was filed. The court looked beyond the 
claims as framed and held that it had no jurisdiction to entertain the primary 
issue in the case. Therefore it cannot entertain the secondary issues that 
arose from the primary issue. 
 
At any stage of the case that there is enough material on record disclosing 
want of jurisdiction on the part of the court, the issue can be addressed. In our 
present case, the claim expressed on the originating summons is for the 
enforcement of the fundamental right of the respondents to stand for elections 
at genuine periodic elections for public office as guaranteed by S. 26 (b) of 
the 1997 Constitution. This prima-facie places the claim within the jurisdiction 
of the High Court as conferred on it by Ss. 37 and 132 (1) of the Constitution.  
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be described as a secondary or ancillary matter. The real or primary issue in 
controversy is whether IEC will be complying with S. 66 of the Decree and the 
Constitution, when it allows registered voters with valid voters cards whose 
names are in IEC counterfoils but inadvertently omitted from the voters 
register to vote in the impending election of 29th September 2005 or any other 
election. This is the primary question that the court must decide before it can 
proceed further. 
 
If it decides that the intention is constitutional and in compliance with S. 66 of 
the Decree, then the question of the genuiness of the election will naturally 
not arise and so the question of the violation of the fundamental right of the 
respondents to stand at genuine elections will simply become irrelevant. It is 
trite law that it is the primary issue or claim that determines the jurisdiction of 
court. See Western Steel Works Limited and Ors v Iron & Steel Workers 
Union of Nigeria & Ors (1987) 2 SCNJ 1.  
 
It follows therefore that what falls for determination here is the jurisdiction of 
the trial High Court to entertain the question of whether IEC will be complying 
with S. 39 of the Constitution and S. 66 of the Decree by allowing voting by 
certain registered voters with valid voters cards and their names in IEC 
counterfoils when their name is omitted in the voters register. 
 
The discretion whether or not to allow these registered voters to vote on the 
polling day is exclusively vested on the IEC through her officers by S. 66 of 
the Decree. It has a duty to verify the genuiness of the voters cards presented 
by the registered voter. It has discretion to carry out the verification as it 
considers fit. I must add that in accordance with the objects of the Decree, 
IEC must be fair and show good faith in the exercise of such discretion. The 
court cannot take over the exercise of such a discretion. While it has the 
power to inquire into the basis of the exercise of such a discretion, it cannot 
exercise the discretion itself for any reason including the perceived fear that 
the competent administering authority was not likely to do so properly. That 
will amount to speculative adjudication which no court is permitted to indulge 
in. A proper challenge to an exercise of discretion can only arise after the 
discretion has been exercised one way or the other. It is then that a matter 
will arise for the court to competently deal with. Even then its jurisdiction to 
deal with the exercise of discretion is very restricted to finding out if the 
discretion was improperly exercised having regard to the facts, principles of 
fairness and good faith. What has happened in this case, is that immediately, 
the 2nd appellant informed the party representatives what and how they intend 
to exercise the discretion on the polling day, the respondents rushed to invite 
the court to take over IEC’s power and discretion under S.66 of the Decree. 
The action certainly is pre-mature. This action should have been more 
properly founded as a post election action. In which case it would have to be 
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brought as an election petition pursuant to Ss. 97 – 103 part VII of the 
Decree. The election court presided over by the Chief Justice is given the 
power by S. 103 of the Decree to scrutinize the votes cast for each polling 
station and decide the validity of each. So it is clearly a post-election issue 
and therefore cannot arise before the election. It is for the Chief Justice upon 
an election petition to review the basis and manner of exercise of the 
discretion under S. 66 by a presiding officer on a polling day. In doing so, the 
Chief Justice is mandatorily` enjoined by S. 103 (2) not to strike off a vote of a 
person whose name was not on the register of voters for the reason of his not 
being qualified to have his name entered on the register of voters. The only 
exception is where the vote is that of a person involved in illegal or corrupt 
practices at the election. It states thus – 
 
“The vote of a registered voter shall not, except in the case specified, on 
scrutiny be struckoff by reason only of the voter not having been or not being 
qualified to have his name entered on the register of voters.” 
 
It is clear from the tenor of the Decree that it is the intendment of the makers 
that the pre-election matters like list of voters, deletion and omissions from 
the register of voters should immediately after the registration of voters and 
compilation of register of voters be dealt with by revising officer, from whom 
appeals go to a revising court. The High Court hears appeals from the 
Revising Court. See Ss. 22, 23, 24, 25, 26, 27, 28 and 29 of the Decree. It 
goes on in S. 30 to expressly vest exclusive original jurisdiction on the 
Revising Court. It states thus – 
 
“No list of voters, list of deletions and entry in such list shall be questioned in 
any proceedings (other than criminal proceedings) except in a revising court 
or an appeal from such revising court to the High Court in accordance with 
this part.” 
 
The role of the High Court in the whole registration exercise is restricted to 
hearing appeals from the Revising Courts. This is however without prejudice 
to her supervisory jurisdiction under S. 133 of the Constitution. After the 
revision, the register of voters is then recompiled and signed by the 
Registering Officer if there was no revision or by the Revising Magistrate who 
revised the register. See S. 31 of the Decree. 
 
The Decree envisages that after revision there could still be mistakes in any 
of the register of voters. That is why S. 19 (6) of the Decree enables the 
Commission to correct such mistakes at anytime that it comes to its notice. 
The mistakes can be in the form of inadvertent omissions of the name of a 
registered voter in the register of voters produced from the main register of 
voters for the purpose of the poll as in this case. The Decree envisaged this 
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kind of situation, that is why it gave the presiding officer the discretion to verify 
the validity of a voter’s card presented to him on the day of poll by reference 
to other IEC voter registration documents other than the register of voters. 
That is also the principle underlying the provision in S. 103 (2) of Decree No. 
78. Apart from hearing appeals from the Revising Court, the High Court has 
no role to play in the pre-election process under the Decree except where her 
supervisory jurisdiction is invoked in appropriate cases. 
 
L.K. Mboge Esq has raised an interesting point here.  He contends under 
issue No.1 of his brief that by virtue of the unlimited original jurisdiction of the 
High Court to hear all Civil and Criminal cases vested on it by S.132(1) of the 
Constitution and the jurisdiction vested on the High Court to entertain 
fundamental rights enforcement applications by S.37 of the Constitution, the 
High Court has concurrent jurisdiction with the Revising Court over pre-
election matters.  With due respects I do not think so.  Pre-election matters 
fall into two groups.  The first are administrative like the exercise of discretion 
by a Registering officer to register or not to register a claimant as a voter 
under S.17 of the Decree. The High Court has no power to take over and 
exercise such an administrative discretion that is clearly vested on another 
body by statute.  It is only after the discretion is exercised one way or the 
other, that the question of its review arises.  Until then a Court will lack the 
power to review a likely exercise in future of a discretion on the perceived fear 
that it is probably going to be wrongly exercised.  S.132(1) of the Constitution 
cannot operate to enable the High Court exercise jurisdiction pre-maturely or 
take over administrative duties vested on other bodies by statute.  The 
second group are quasi-judicial or judicial matters.  Under the scheme of the 
Election Decree an objection on account of registration or non registration of 
a claimant lies to the Revising Officer and from there, an appeal lies to the 
High Court.  The issue in this case do not concern this stage of the pre-
election process. 
 
Like I had earlier shown, fundamental rights issues do arise in all cases 
directly or remotely.  But this is no justification for an easy recourse to the 
special jurisdiction of the High Court under S.37 of the High Court to hear 
fundamental right applications.  If the essence of the action is not to enforce 
fundamental right but to pursue the determination of another cause under the 
guise of such enforcement for the reason of an ancillary incidence of such 
fundamental right issues, the jurisdiction of the High Court under S.37 cannot 
be invoked.  
 
Since the trial High Court lacked the jurisdiction to entertain and determine 
the primary issue of the Commission’s compliance with S. 66 on the day of 
poll, then it cannot have the jurisdiction to determine how the Commission’s 
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exercise of such discretion will violate the respondents right to stand for 
genuine elections.  
 
ISSUE NO.5 
Considering the claim and the totality of the evidence on record, was the 
Learned trial Judge right to have granted the reliefs sought by the 
respondents 
 
Misc. Application No. HC/329/05/MF/113/OF was commenced by the 
respondents pursuant to S. 37 of the Constitution to enforce the respondent’s 
fundamental right to vote and stand for election at genuine periodic elections 
for public office, which elections, shall be by universal and equal suffrage and 
be held by secret ballot as guaranteed by S. 26 (b) of the Constitution.  
 
We are already familiar with the facts forming the basis of this action. It is 
noteworthy that the respondents have not alleged that they were to be 
prevented or were prevented from voting or standing or contesting the 
election. S. 26 (b) of the Constitution protects only the right to vote or stand at 
an election. If no such right of the respondents have been, is being or is likely 
to be violated, then there is no basis for the application of S. 26 of the 
Constitution.  
 
The allegation of the respondents that the election of 29th September 2005 
will not be genuine but rather a sham, because the appellants were going to 
allow unregistered voters to vote have been shown to be unproved and 
therefore unfounded. The 2nd appellant who presided over the meeting has 
stated the correct version of what he said, that registered voters with valid 
voters cards whose names are in the counterfoil but are erroneously omitted 
from the register of voters will be allowed to vote. The Commission can 
exercise such a discretion under S. 66 of the Decree. There is no evidence 
that the appellants do not intend to comply with S. 66 of the Decree in the 
exercise of such a discretion. There is no evidence that such an exercise of 
discretion will render the election not genuine. There is no evidence as to the 
likely adverse result of such an exercise of discretion. Rather it is clear that 
the exercise of such discretion will give effect to the object of S. 39 (1) and 41 
(1) of the Constitution. Merely asserting that his rights have been violated 
without providing supporting evidence, is insufficient to ground a claim see 
Francois v AG 4 CHRLD 265 held 6.  
 
ISSUE NO. 6 
Whether the Learned trial Judge was right in refusing to join the Hon. A. G. as 
party to this case 
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Upon the application of the 6th appellant at the trial court to be joined as an 
original party, to wit a respondent to the application at the trial court, the 
Learned trial Judge held that since the Attorney General is the legal adviser to 
the government, to join him will compromise the independence of the 1st 
appellant or create an unfortunate perception of that independence. 
 
It is beyond dispute that the Independent Electoral Commission is part of the 
public service of The Gambia and therefore part and parcel of the executive 
arm of the Government of The Gambia by virtue of S. 42 of the 1997 
Constitution. Even though it is part of the executive arm of government, S. 43 
(3) of the Constitution makes it mandatory that in the exercise of its functions 
under the Constitution or any other law, the Commission shall not be subject 
to the direction or control of any other person or authority. 
 
By virtue of S. 72 (2) of the 1997 Constitution, the Attorney General is the 
principal legal adviser to Government and shall have right of audience in all 
courts in The Gambia. This means that he or she can represent the 
government or its departments in court to protect public interest and rights. 
Apart from this role as legal adviser or counsel to government, ordinarily at 
common law and by virtue of the inherent nature of the office, the Attorney 
General can for the purpose of protecting public interest intervene in 
proceedings by or against government or its departments to be joined as an 
original party. In criminal cases, the Attorney General can through the 
Director of Public Prosecutions initiate, undertake, takeover and continue 
criminal proceedings instituted by the government or any of its departments. 
See S. 85 (1) of the 1997 Constitution. The intervention is not for the purpose 
of being joined as an original party but to prosecute on behalf of the state, to 
protect the legitimate public expectation of law enforcement. Civil actions in 
tort and proceedings for the recovery of fines or penalties by or against 
government can be brought by or against the Attorney General. See Ss. 2 (1), 
4 and 13 (1) of the State Civil Proceedings Act Cap 8:03 Vol. II Laws of The 
Gambia 1990. It is obvious that our present case being one relating to the 
exercise by IEC of its powers and functions under the Constitution and the 
Election Decree No. 78 in elections without more, cannot constitute civil 
proceedings for the purpose of the State Civil Proceedings Act. 
 
One of the questions that has been thrown up by this appeal is, how would 
the joinder of the Attorney-General as a party erode the independence of IEC 
guaranteed under S. 43 (3) of the Constitution. The independence conferred 
on IEC under the said Section is freedom from the direction or control of any 
person or authority in the exercise of its functions under the Constitution or 
any other law like the Elections Decree. It is beyond dispute that this action in 
the trial court was commenced against IEC by the respondents herein on 
account of the exercise of its powers and functions under the Constitution and 
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the Decree. I cannot see how its independence can be eroded by a joinder of 
the Attorney-General. In reality the chances may not exist. But like the 
Learned trial Judge said in her ruling “if it will not in fact compromise the 
independence” of IEC, “it may create an unfortunate perception”. The idea 
underlying S. 43 (3) of the Constitution is to have an IEC that the public 
regard or perceive as independent. The Constitution must have gone to this 
length in reassuring the public of the independence of IEC to encourage and 
establish substantial public confidence in the ability of IEC to carry out its 
functions uninfluenced by any person or authority. There is no doubt that if 
the Attorney General is joined in an action by or against IEC on the same side 
with IEC, it will erode public confidence in the independence of IEC. The 
Learned trial Judge was right to have refused to join the Attorney General as 
an original party for the reason that it will adversely affect the public 
perception of the independence of IEC in carrying out its functions and 
therefore the integrity of the electoral process whose preservation is a 
pressing and substantial concern. See Harvey v A.G New Brunswick (1996) 2 
SCR 886 (Canada SC). 
 
By virtue of S. 72 (2) of the Constitution, the Attorney General can represent 
IEC in court as counsel. There is a distinction between intervening as an 
original party and intervening as counsel. As counsel, you can only act as 
instructed by your client. As a party you can on your own take decisions that 
can influence the position of your co-respondent or co-petitioner as the case 
may be. While there is nothing in law precluding IEC from retaining the 
Attorney General’s Chambers as its counsel in a case, it is advisable for IEC 
to retain a private legal practitioner as its counsel in cases by or against her. 
This will help build the aura of independence around her.  
 
ISSUE NO.7 

Under Issue No. 2 and in his argument at pages 9-10 of the 6th appellant’s 
brief, Learned Counsel for the 6th appellant contended that the summons 
commencing the action was not signed by a Judge or Registrar as required 
by law. Instead it was signed by counsel to the applicant. It was further 
contended on behalf of the 6th appellant that since the trial Court found the 
process irregular, she ought to have struck it out for incompetence. Under 
Issue No. 4 and at pages 8, Learned Counsel to the 1st, 2nd, 3rd, 4th and 5th 
appellants contend that the trial Court having found the process irregular 
should not have ignored the irregularity. The Learned trial Judge censured the 
applicants for filing a general summons instead of filing an originating 
summons but held that it was a defect as to form and not one of substance. 
She further held that since the Registrar had accepted the summons as 

Whether the Learned trial Judge was right in holding that the form of 
commencing suit No. HC/329/05/MF/113/OF was regular 
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signed by counsel, it is not rendered a nullity. Finally the trial Court held that 
there may not be an issue of irregularity as Order 26 Rule 15 seems to have 
been complied with in issuing the summons. 
 
It is settled in our law that an application for redress in respect of an alleged 
violation of a person’s fundamental right can be brought by means of any of 
the originating processes of writ of summons, originating summons and 
originating motion. Whichever method one adopts must not only be 
appropriate for the purposes of the issues to be determined, but must also 
comply with the procedure for commencing actions by that method. 
 
In our present case, the respondents chose to come by way of summons. 
They first filed a summons ex-parte on 20th September 2005 by which they 
sought for and obtained leave to hear their application for enforcement of their 
fundamental rights. The summons ex-parte was heard and granted as Misc. 
Appl. No. HC/J29/05/MF/113/F. Contemporaneously, they filed a summons 
praying for the substantive reliefs. The forms of the ex-parte summons and 
the second summons are the same. The summons is clearly not an 
originating summons. See order XXVI Rule 4 Rules of the High Court which 
specifies the forms of an originating summons. A summons other than an 
originating summons shall be in form 32 set out in the third schedule of the 
Rules of the High Court. See Order XXVI Rule 15 Rules of the High Court. 
The summons in this case is form 32. I fail to see any practical reason for this 
differentiation in Order XXVI Rules 4 and 15. The two sets of summons are to 
all intent and purposes the same.    
 
There is no provision in the Rules of the High Court requiring that a summons 
must be signed by the Registrar or a Judge before it can be considered to be 
issued. The form 32 used for commencing this action did not provide any 
place for signature. The procedure for issuing a summons is prescribed in 
Order XXVI Rule 15 as follows – 
 
“In all cases of applications originating in chambers, a summons shall be 
prepared by the applicant or his legal practitioner, and shall be sealed in the 
office of the Registrar of the Supreme Court, and when so sealed shall be 
deemed to be issued. The person obtaining a summons shall leave at the 
office of the Registrar of the Supreme Court, as the case may be, a copy 
thereof, which shall be filed, and stamped in the manner required by law.“ 
 
This rule did not require that the summons must be signed by the Registrar or 
Judge. It provides that a summons shall be issued when it is sealed in the 
office of the Registrar of the High Court. On the face of the summons there is 
a stamped form showing the date the summons was received by the High 
Court, the fee paid and the receipt number of the receipt acknowledging 
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payment. There is even a signature by the form. All these go to show that the 
respondents did all that was required of them to qualify their summons for 
processing. I agree with the Learned trial Judge when she said that the 
acceptance of the summons by the Registrar who issued it renders it regular. 
Granting that there was an irregularity, I do not think that it was waived by the 
appellants by the fact that they filed a process in objection to the irregularity. 
 
What has bordered me about the method of commencing this action is 
whether a summons in the specie of an originating summons is an 
appropriate method of commencing an action where the facts are likely to be 
or are in dispute. Since the issue was not raised, I will refrain from dealing 
with it. The summons commencing this case at the trial court is therefore 
regular in form. 
 
The 2nd, 3rd, 4th and 5th appellants are obviously not juristic persons.  See 
Carlen V University of Jos (1994) 4 SCNJ 27.  I need not belabour this point.  
It is hereby ordered that their names be struckout. 
 
For all of the above reasons this appeal succeeds on all grounds except 
ground 2 & 3. It is hereby allowed. The decisions of the Learned trial Judge in 
Misc. Appl. No. HC/329/05/MF/113/OF are hereby set aside. The 
respondents herein shall pay cost of D10,000 to the appellants.  

     
ROCHE Ag. JCA.: It is my humble opinion that, being the case that the action 
in the High Court was not issued and instituted in the Mandatory Manner (not 
from) as prescribed by law, the action in the High Court, which can now only 
be described as a purported action, was not in reality before the High Court 
and the High Court was not seized of the same.  One should indeed (as the 
Presiding Judge stated), not be bugged down by form, and a mere defect in 
form should not stop the court from dong equity. 
 
However, the court can only be equipped to do equity in a case which it is 
seized and which is before it.  There are reasons for having Rules of Court, 
and when those Rules are mandatory, they must be complied with.  The fact 
that some Rules are mandatory and others discretionary, is in my opinion 
conclusive that mandatory rules must be complied with. 
 
Page 1 of the Records of proceedings show that after the purported action 
was filed, an application dated 26th September 2005 was filed by the Attorney 
General (who was then representing the 1st to 5th appellants) under Order 26 
of the High Court Rules seeking the following: 
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1. An Order joining the Attorney General as defendant to 
this suit for the purpose of canvassing the grave and 
unconstitutional legal issues involved in this case. 

AND OR ALTERNATIVELY 
2. An Order dismissing the suit on the ground that the 

claim is incompetent and unjusticiable as the 
jurisdiction of the High Court is ousted by law. 

3. And such other Orders as the Honourable Court may 
deem fit to make in the circumstances. 

It is true, that at that point in time the Attorney General who was representing 
all the present appellants was not a party to the purported action.  Though the 
Attorney General was not made a party, the High Court did proceed to Rule 
on the Preliminary objection raised in respect of jurisdiction specifically on the 
application made under the said Order 26 of the High Court Rules.  Then the 
High Court on the same date after refusing the joinder of the Attorney General 
as party Ruled that it did have jurisdiction over the matter. 
 
It is my opinion that the applicants therein (now the appellants), should have 
made the issue of lack of jurisdiction the first prayer, but they did not do so.  
They made it the second prayer and filed an affidavit in support of the 
application, which affidavit was later followed by a further affidavit. 
 
Making the issue of lack of jurisdiction the second prayer no doubt causes 
confusion.  It is my opinion, that despite the issue of lack of jurisdiction being 
made the second prayer, it should have been addressed and disposed off 
first. 
 
Not having been disposed off firstly, the applicants could not be said to have 
taken fresh steps by filing a further affidavit, which further affidavit was filed in 
support of the same application which challenged the High Court’s 
jurisdiction, and which further affidavit was filed before arguments started. 
 
In any event, the issue of jurisdiction can be raised at any stage of the 
proceedings, and I fervently believe that one cannot be said to take any 
legitimate valid fresh step in proceedings which are a nullity.  If the 
proceedings are a nullity in the first place, any step taken by either side 
cannot in my opinion, validate and legitimise the nullity. 
 
A fresh step taken, can adequately and properly serve as a barring factor in 
cases of irregularity, not in cases of nullity.  That is why we have Order 24 
Rule 1 of the High Court Rules, which states “The court may at any stage of 
the proceedings, either of its own motion or on the application of either party, 
order any proceedings to be amended, whether the defect or error be that of 
the party applying to amend or not and all such amendments as may be 
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necessary for the purpose of eliminating all statements which may tend to 
prejudice, embarrass, or delay the fair trial of the suit, and for the purpose of 
determining in the existing suit the real questions or question in controversy 
between the parties shall be so made ……….”. 
 
The issue of lack of jurisdiction having been promptly raised, and the High 
Court having realized and acknowledged that the proper procedure which 
should have been used to institute the matter before it was by Originating 
Summons, should have made the necessary Orders to enable the matter to 
be properly instituted according to Order 26 Rule 4 of the Rules of the High 
Court.  The High Court also had the option to strike out the matter giving the 
party who filed the matter opportunity to come back before it properly. 
 
It is my opinion that, it is an adequate, proper remedy for the court to use its 
powers to amend, or give the party filing time to come back before it properly.  
It is true that the High Court has the discretion to make a declaration such as 
the one made in this case.  However, it is my opinion that such discretion to 
make such declaration cannot be made by the High Court in a matter which is 
a nullity and which it is not seized.  This is the very reason why I believe the 
case of SAHO V IGP (1997 – 2001) GLR page 36 is distinguishable from this 
case.  However in that case, it was agreed as highlighted by counsel for 1st to 
5th Appellants, that the power to make declarations should be exercised with 
“extreme caution”, “utmost caution”. 
 
In a political case such as this one, I would be very hesitant to exercise any 
discretion in favour of any side when the law is clear as to what should be 
done.  I would stick to the letter of the law to avoid appearing to descend into 
the political arena.  If the law is clear as to what should be done, then the 
court should ensure that it is done.  To avoid appearing to descend into the 
political arena, the Court should not proceed to use its discretion in favour of 
any one side.  The court should simply ensure compliance with the law.  
Hence the impartiality of the court will be more obvious.  I will at this stage 
use the Equitable Maxim ‘EQUITY DELIGHTS IN EQUALITY’. 
 
Of course the court is always making decisions which will favour a particular 
side in a matter.  However there are times, especially in cases of political 
nature when the court has to ensure more transparency than normal.  That 
can only be done by ensuring that the law is strictly complied with by either 
side in the matter, and by avoiding the use of discretion when the law is clear 
as to what should be done.  The court might be exercising discretion with 
clear conscience, but the ordinary man in the street will not understand such 
exercise of discretion when the law is clear.  In any event, discretion of the 
court cannot be based on a nullity. 
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It is my opinion, that it is clear from a study of the provisions of the High Court 
Rules that an action such as the purported action, (not being proceedings in 
chambers), can as of right only be commenced and instituted in the High 
Court by two methods only.  Those two methods are by Writ of Summons and 
by Originating Summons.  In the purported action before the High Court, the 
applicants therein as the records show, certainly did not purport to institute 
the action by way of Writ of Summons.  They headed the application with the 
title “Summons”.  The High Court did acknowledge in its Ruling that the 
proper way to have instituted the purported action was by Originating 
Summons. 
 
I have no quarrel with the matter in which the purported action was titled.  I 
have problem and grave concern about the fact that even though the 
document was wrongly titled, the wrong title does not affect the fact that it 
was invalid in that it was not issued in the Mandatory Manner required by law. 
 
It is my opinion, that the High Court having realized and decided that the 
proper method of instituting the purported action was by Originating 
Summons, should have considered whether or not despite the wrong title, the 
legal requirements for the issuance of Originating Summons, and the legal 
requirements for the proper commencement of the matter were complied with. 
 
As stated earlier, the point is taken that form does not affect substance.  
However, there can be no substance in nullity.  Besides, the purported action 
as stated earlier, was not only defective in form (which defect is not important 
to me), it was also defective in essence and substance.  There can be an 
objection on technicality which goes to the root of the matter and nullify the 
whole proceedings.  This is such a case. 
 
It is my opinion that a court can only do equity or other form of justice in a 
matter if it is seized of the matter.  The court cannot be seized of a matter that 
is not legitimately before it.  If that were the case there would not have been 
the need to have Rules of Court and anyone would be free to bring any kind 
of action for any kind of problem and relief before the High Court.  Therefore 
Order 26 Rule 4 Rules of the High Court Schedule 2 states: 
“An originating summons shall be in Form 27, Form 28, Form 30, or Form 31 
set out in the Third Schedule to these rules with such variations as 
circumstances may require.  It shall be prepared by the applicant or his 
solicitor 

The SUPPLEMENTARY RECORDS OF PROCEEDINGS filed on the 14th day 
of August 2006 at pages 5 and 6 clearly show that the purported action was 

and shall be sealed in the office of the Registrar of the Supreme 
Court and when so sealed shall be deemed to be issued….” 
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not issued, and cannot be deemed issued, because there is no indication that 
the Registrar was involved, and the Registrar did not seal the same. 
 
Now I know why the initial records excluded the said pages 5 and 6.  this 
court on its first sitting on 14th August 2006 had to Order that the said pages 
which were missing from the records be included in the records.  This appeal 
was filed as far back as October 2005.  the first sitting in respect of the same 
was on the 14th August 2006.  on the 14th August 2006, the records did not 
include the said pages which pages are in reality the action being appealed 
from by the appellants, and which pages in my opinion are the most vital 
documents in the determination of this appeal. 
 
I cannot believe that the omission of the said pages from the records was a 
mere slip.  Indeed the said pages were filed on the same date of the 14th 
August 2006 when the Court Ordered that they be filed.  At this stage I have 
to ask and hereby ask, why were they excluded from the records in the first 
place? 
 
The purported action before the High Court was disposed off speedily in 2 
days.  Yet it took nearly a year for the administrative procedures to be 
completed for the appeal to be heard.  I am worried that there was irregularity 
not only at the initial stage of filing the purported action but up to the time the 
said Supplementary Records were filed. I will at this stage use or how 
relevant Equitable Maxims; ‘HE WHO SEEKS EQUITY MUST HIMSELF BE 
PREPARED TO DO EQUITY’, ‘HE WHO COMES TO EQUITY MUST COME 
WITH CLEAN HANDS’. 
 
While I cannot prove tainted hands, I confirm administrative irregularity which 
favours one side, and which casts a cloud over, and indeed confirm the wrong 
manner in which the purported action was commenced in the High Court.  I 
will also add that he who was done equity must be prepared to reciprocate in 
equity.  Otherwise the application of equity would be meaningless. 
 
I am of the opinion that such irregularity should not be disregarded.  It should 
not be condoned.  The only way the court can distance itself from such 
irregularity, is to set an example, and ensure that such irregularity do not 
continue and become the norm.  in my opinion therefore, the court is pushed 
to confirm that it does not condone such irregularity. 
 
One way this court can make such confirmation is by insisting that the Rules 
of The High Court are complied with, and by insisting that the court Staff 
discharge their duties properly in a transparent, unquestionable manner.  The 
court will not condone and must show that it does not condone illegality, let 
alone such irregularity which can be open to any kind of interpretation. 
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Under the circumstances, I am leaning not only toward legality, but also 
toward transparency.  I am adamant that the Mandatory Rules of The High 
Court be complied with.  The court has a duty to set credible standards, and 
should not under any circumstances ignore the Mandatory Rules of The High 
Court in favour of a discretion which isin no way obliged to exercise under the 
circumstances.  Otherwise there will be anarchy in procedure. 
 
It is my opinion that the human desire to do equity, and an intended act of 
equity cannot stand on a nullity or illegality.  That would indeed be a case of 
(to borrow a well used phrase) “putting something on nothing”.  Equity must 
have a leg to stand on otherwise it cannot be applied. 
 
In this case as the purported action was a nullity for non compliance with the 
mandatory requirements of Order 26 Rule 4, it is my opinion that equity which 
the court normally in the proper circumstances have the right to apply, was 
applied in vacuum. 
 
It is my opinion that the case as it was before the High Court is 
distinguishable from the case of SAHO V IGE 91997 – 2001) GLR page 38 in 
that the facts and circumstances are different.  This present appeal in my 
opinion is in respect of (as a matter of preliminary concern), the proper 
method of instituting an action before the court to enable the court to be 
seized of the matter in the first place.  It is a matter of essence and legality, 
not merely a matter of form. 
 
In a case of this nature, considering the politics and the rights of the citizenry 
involved, the High Court at the initial stage should set out on a proper, 
legitimate footing to ensure that it is seized of the matter according to law.  
Then any declaration it proceeds to make, whether contentious or not, will 
serve the purpose it intended it to serve.  The High Court as earlier stated can 
always give the party filing an action an opportunity to come back properly 
before it proceeds to determine the matter finally. 
 
The applicants before the High Court did indicate to the court that for their 
purposes the matter was urgent.  That urgency in my opinion clashed with the 
need for legitimacy, and the need for the court to be seized of the matter in 
the first place.  Unfortunately, by pushing the court so hard and far to satisfy 
their interest for speed, they deprived the court of jurisdiction in the process, 
and forced the court to make a declaration and determine a matter which it 
was not seized of in the first place. 
 
Sometimes parties in the quest to get their interests served are indifferent as 
to whether or not a judge (who is human) is pressured to go in the wrong 
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direction.  Therefore, I have learnt, as is well known, that the court always 
watches its back as it can be lured in the wrong direction. 
 
By reason of all stated herein, it is my opinion that the Rulings of the High 
Court dated 27th and 28th September 2005 respectively as being appealed 
from to this court, should be set aside on the ground that the High Court 
lacked the jurisdiction to entertain the purported action filed.  I believe that the 
other grounds of appeal need not be addressed, I will not address them as 
they have been overtaken by my opinion herein that the High Court lacked 
jurisdiction and was not seized of the matter in the first place. 
 
In his address to the court filed today 1st September 2006, Counsel for 
Respondents Mr. L.K. Mboge did admit that the High Court should have 
rectified the defect before proceeding to determine the matter. 
 
DORDZIE Ag. JCA: The 2nd to 5th respondents herein who are members of 
the 1st respondent, a registered political party claim that they overhead the 2nd 
appellant acting for the chairman of the 1st appellant the Independent 
Electoral Commission (hereinafter referred to as IEC) who is responsible for 
conducting elections in this country made a statement at a meeting with 
representatives of political parties held on 2nd September 2005, that “ any 
person in possession of a voter’s card would be allowed to vote even though 
his or her name does not appear on the list or register of registered voters”. 
 
Bye-elections were due to be held on the 29th of September 2005 in the 
Serrekunda Central, Upper Salom, Jarra West and Wuli West Constituencies 
and the 2nd to 5th respondents were contesting the said bye-elections on the 
platform of the 1st respondent political party. 
 
The respondents herein not pleased with the remark of the officer of IEC 
quoted above took out a summons in the High Court on September 16th 2005 
against the 1st to 5th appellants asking for the following reliefs: 
 

3. A declaration that the decision of the chairman of the IEC that he 
will allow persons whose names are not on the list or register of 
voters to vote at bye-elections scheduled to be held on the 29th 
September 2005 in the constituencies of Serrekunda Central, 
Upper Salom, Jarra West and Wuli East which are respectively 
situated in the Kanifing, Janjanbureng,  Mansakonko and Basse 
administrative areas is in  violation of section 26 of the Constitution 
of the Gambia which guarantees the applicants the right to stand at 
genuine elections. 



                                   THE IEC & ORS V NATIONAL ALLIANCE FOR DEMOCRACY AND DEVELOPMENT & ORS            (Agim, JCA) 

 287 

4. An order directing that the Respondent shall comply fully with the 
provisions of section 66 of the Elections Decree so as to give effect 
to section 26 of the Constitution. 

 
The Attorney General the 6th appellant herein applied to be joined as a party 
to defend the suit.  This application was refused by the High Court.  The 6th 
appellant therefore was not a party to the suit in the trial court.  His presence 
now in the suit as an appellant ought to be related only to the issue of the 
refusal to join him to the suit. 
 
The appellants at the hearing of the case took preliminary objection 
challenging the jurisdiction of the High Court to entertain the suit on grounds 
that the High court’s jurisdiction was ousted by the Elections Decree 1996 
Decree No.78 and the 1997 constitution of The Gambia.  The appellants also 
objected to the competency of the application itself which took the form of 
general summons, court overruled the preliminary objections and heard the 
matter and granted the prayers of the respondents herein. 
 
The 1st to 5th appellants not satisfied with the said decision appealed against 
it.  It is worth noting here that the appellants were represented by State 
Counsel in the trial court.  The grounds of appeal were filed by the said State 
Counsel.  The grounds of appeal therefore include the ground on the issue of 
joinder which is applicable to the 6th appellant the Attorney General.  Though 
the 1st to 5th appellants are now represented by another counsel who has 
adopted the grounds filed earlier on behalf of all the appellants. 
 
The grounds of appeal are as follows: 
 

1. The lower court erred in law when it assumed jurisdiction over the 
respondent’s claims which is a pre-election voter’s registration 
complaint contrary to the provisions of sections 30,33 (4) 33 (7) and 
section 127 (2) of the Elections Decree No. 78 of 1996 as amended 
which ousted its jurisdiction  in electoral matters. 

2. The lower court erred in law and in facts when it held that the 
originating process signed by respondent’s counsel instead of the 
Registrar or Judge of the High court was proper and valid. 

3. The lower court erred in law when it held that the Attorney General 
was not a necessary party to the suit even though the claim seeks 
a relief in rem the jurisprudence and enforcement of which would 
affect the constitutional guaranteed rights of other persons not 
joined as parties to the suit. 

4. The lower court erred in law when it failed to make any findings on 
the impropriety of the joining of 2nd to 5th appellants who are 
returning officers to a pre-election cause of action. 
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5. The lower court wrongfully placed an unduly narrow restrictive and 
erroneous interpretation on section 66 of the Electoral Decree  
when it held that “ that provision did not say that once the voters 
card agreed with some documents in the custody of the electoral 
officers, it was sufficient to entitle him to vote” without any 
consideration of the effects of sections 21, 31 (5), 127 (1), 131(2) ( 
c) and 134(2)(1) of the electoral Decree and sections 26(b) and 
39(2) of the 1997 constitution of the Gambia on the said sections. 

6. The lower court erred  in law and in fact when it held that the 
registration of voters in the head register is a process and that only 
the main register is what the constitution envisaged contrary to 
section 31 and other relevant provisions of the Electoral Decree as 
amended which recognized the existence of different registers. 

7. The lower court erred in law when it expressly substituted its own 
views and direction for that of the 1st appellant who was statutorily 
conferred with the powers to exercise  such discretions when it was 
not shown or established that the exercise of that discretion by the 
1st appellant was contrary to natural justice and fairness as 
stipulated in section 127(2) of the Electoral Decree when it held and 
concluded in the following words “Nevertheless, it is my view that a 
far worse situation than that of a few people being denied their 
franchise by reason of clerical errors may result if persons whose 
names are not the 1st respondent it bound to prepare, compile and 
maintain, are allowed to vote. 

 
8. The decision of the lower court that “ the decision of the 1st 

respondent communicated by the 2nd respondent that the 1st 
respondent will permit holders of voters cards to vote even  if their 
names do not appear on the register of voters, will not ensure a 
genuine election and will therefore be an infringement of the right of 
the applicants herein to stand at genuine elections as guaranteed 
by S26 (b) of the 1997  Constitution of The Gambia is not borne out 
of the evidence before the court but speculative, wrong in law and 
is in violation of the spirit and letter of SS26(b) and 39(1) of the 
Electoral Decree No. 78 of 1996 as amended. 

9. The decision of the lower court is against the weight of evidence 
placed before it. 

 
Grounds 1-4 of the grounds of appeal relate to preliminary matters that the 
trial court dealt with which are, the form of the application before the court, the 
parties and jurisdiction.  I will deal with these issues to start with. 
 
The issue on the form of the summons before the lower court is whether the 
application by general summons was proper and whether counsel for the 
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respondents could sign the summons instead of the registrar or the Judge of 
the High court. 
 
The trial court held the view that it is an issue that affects the form and not the 
substance of the application and therefore cold be dealt with by the court. 
 
On Technicalities 
The attitude of the courts has been that technicalities that do not go to the 
root of the matter should not stand in the way of justice.  Thus Roger Korsah 
J (as he then was) has this to say in the case of Adjei V Foriwaa (1981) 
GLRD 32 “ I think that when technical objections which do not go to the 
root of the matter stand in the way of justice, they must be swept aside 
like so many impediments obscuring the paths to justice”. 
 
I therefore find the learned trial judge’s decision to entertain the suit in the 
interest of justice despite the technical objections in respect of the form of the 
application that went before the High court in place. 
 
In any case it must be noted that the application filed before the High court 
was General summons and not Originating Summons.  The court form 
applicable to general summons is Form 32 as found in the 3rd schedule of the 
High Court Rules.  Form 32 does not make any provision for the signature of 
the registrar or the judge.  The omission of the signature of the judge or the 
registrar of the High Court on the summons is therefore not a defect that goes 
to the root of the matter. 
 
On the issue of the parties, it is the submission of the appellants that the 
presence of the 2nd to 5th appellants in the suit is a mis-joinder and the trial 
court failed to make any findings on that issue.  It is a further submission of 
learned counsel for the 2nd to 5th appellants that the  2nd to 5th appellants are 
not juristic persons and cannot be sued. 
 
My understanding of this submission is that the title of the case as it stands in 
respect of the 2nd – 5th appellants technically is a suit against officers that 
have no legal personality. 
 
It is not a correct statement of the law to say that S41 of the Elections Decree 
created the office of the Returning Officer as stated by counsel for the 
respondents in his submission.  That section only describes the duties of the 
Returning Officer. 
 
I agree with the submission that the Returning Officer is not a legal 
personality and I hold the view that to clothe them with legal personality the 
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names of the respective returning officers should accompany the offices they 
hold on the face of the summons. 
 
Another point worth considering is the presence of the 2nd to 5th appellants in 
the case is this: assuming they were properly sued that is to say the anomaly 
discussed above does not exist did any cause of action accrue against them 
at the time they were sued? 
 
Cause or right of action cannot be said to have accrued when the act 
complained about had not taken place. 
 
This action was instituted on 16th of September 2005 upon the fears of the 
respondents that the bye elections to be held on the 29th of September that 
year would not be genuinely conducted.  The 2nd to 5th appellants as at 16th of 
September when the suit was instituted were yet to perform their duties as 
returning officers in the said bye elections.  No cause of action had accrued 
against them as at the date of instituting this action.  It was therefore wrong to 
maintain them as parties to the suit.  For this reason and for the reason that 
they are not juristic, I hold the view that their names be struck out from the 
suit. 
 
As regards the trial court’s refusal to join the Attorney General to the suit, it is 
the submission of the learned Acting Director of Public Prosecution who 
represents the Attorney General in this suit that the lower court erred in 
refusing to join the Attorney General to the suit. 
 
In arguing this ground the learned Ag. DPP submitted that under section 
72(2) of the constitution the Attorney General is the principal legal adviser to 
the government and has the right to be heard in all courts of the Gambia.  The 
standing of the Attorney General to represent the IEC emanates from S42 (1) 
of the constitution which states that the IEC is part of the public service. 
 
The matters at hand in this suit according to learned Ag. DPP are issues of 
grave constitutional and national consequences and the Attorney General 
being the legal advisor to government and who has always been the 
defendant in matters affecting government and its agencies ought to be joined 
as a party. 
 
Much as I agree with the learned Ag. DPP that the IEC is part of the public 
service, in fact the constitution which established the IEC clearly says so, I 
would say the IEC is not just any public institution.  It is a creation of the 
constitution as an independent body to ensure the practice and advancement 
of democracy through fair conduct of elections.  The Gambia like many 
African countries is trying to gradually establish lasting democratic 
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governance.  The provisions of the 1997 Constitution show that democratic 
governance is the desire of the people of this nation, hence the establishment 
of the IEC as an independent constitutional body with very wide powers. 
 
The application the respondents brought before the High court has to do with 
complaints against the IEC in the performance of its duties.  The first 
applicant before the trial court is one of the opposition party in this country; 
the rest of the applicants are members of the said party. 
 
Their anxiety that led to the institution of the suit is that the IEC may not 
conduct the by elections to be held on September 29th 2005 fairly. 
 
The Attorney General apart from his position as the Attorney General of this 
country also holds the office of the Secretary of State for Justice and 
therefore a member of the executive arm of government and a member of the 
ruling party. 
 
Joining the Attorney General as a party to the suit would undermine the spirit 
behind the constitutional provision that created the IEC as an independent 
institution. 
 
The respondents application before the  High Court was clearly a complaint 
on the IEC’s performance of its duties, the IEC as an independent body must 
be left to answer the complaints.  The Attorney General in my view has no 
locus stand in this case. 
 
That the IEC engaged its own counsel to represent it in prosecuting this 
appeal emphasizes its awareness of the fact that it is an independent 
institution and must be regarded as such in the performance of its functions.  
The refusal by the trial court to join the Attorney General to the suit I find was 
in order. 
 
The appeal on this ground therefore must fail. 
 
The next issue I will consider is the of jurisdiction of the trial court.  The 
appellants maintain that the High court had no jurisdiction to entertain the 
application brought before it.  In assuming jurisdiction and trying the matter 
the trial court erred in law. 
 
On this ground learned counsel for the 2nd to 5th appellants submitted that the 
application that went before the trial court was a pre-election matter and by 
virtue of sections 30, 33 (4), 127(1), 127(2) of the Elections Decree 1996 
Decree No. 78 and section 43 (3) of the 1997 constitution the High Court‘s 
jurisdiction is ousted in entertaining pre election matters. 
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It will be worth while to state verbatim what these statutory provisions say.  
Section 42 of the Constitution creates the Independent Electoral commission.  
Section 43 of the constitution spells out its functions and S43 (3) of the 
constitution puts the IEC above the control of any authority.  S43(3) reads “In 
the exercise of its functions under this Constitution or any other law, 
the Commission shall not be subject to the direction or control of any 
other person or authority”. 
 
Part III of the Elections Decree 1996 Decree No.78 has provisions on 
registration of voters.  Ss30 & 33 of the Election Decree are under this part. 
S30 reads “ No list of voters, list of deletion and entry in such list shall 
be questioned in any proceedings (other than criminal proceedings) 
except in a revising court or on appeal from such revising court to the 
High Court in accordance with this part”. 
 
S33 (4) reads “where a question arises as to what register (or what head 
or supplementary register) is or was in force at any particular time, the 
question shall be resolved by the Commission whose decision shall be 
final and shall not be questioned in any court”. 
 
S127 (1) of Decree No. 78 reads “ where any issue arises relating to 
electoral matters which is not addressed by this Decree or any other 
law, the Commission shall resolve such issues in keeping with the 
standards and rules of natural justice”. 
 
Subsection 2 S127 says “ A decision of the Commission with respect to 
an issue arising under subsection (1) shall be final and shall not be 
called in to question in any court of law”. 
 
These various sections of the Elections Decree and the Constitution clearly 
oust the jurisdiction of any court in electoral matters.  What then are the 
reasons the learned trial judge gave to assuming jurisdiction and entertaining 
the matter? 
 
The reason is contained in the ruling on the issue at page 24 to 27 of the 
records and they are: a) The jurisdiction of the High Court as the protector 
and enforcer of the rights and freedoms of the citizenry is not ousted. b) S231 
Constitution does not restrict a court’s jurisdiction when it comes to the 
question of how a body exercises its authority in accordance with the 
constitution or any other law. c) Where the 1st appellant’s acts breach the 
rules of natural justice or if it exceeds its powers the jurisdiction of the court 
cannot be ousted. d) The High court is ceased with jurisdiction under SS37 
and 5 (2) of the Constitution to hear the application. 
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What the learned trial judge failed to do which led her in to error on the issue 
of jurisdiction is her failure to make findings on the following: 
 

1. Whether the respondents had made out a prima facie case of 
infringement of their human rights. 

2. If such a prima facie case had been made out what type of remedy 
was available to the respondent? 

3. What procedure was available to the respondents in the High Court 
to obtain that remedy? 

 
The application by the respondents to the High Court was by way of 
summons asking the court to make a declaration that the decision by IEC to 
allow persons whose names were not on the voters register to vote at the bye 
elections scheduled for 29th of September 2005 will be a violation of their 
constitutional rights under S26 of the Constitution and an order directing the 
appellants to comply fully with section 66 of the Election Decree so as to give 
effect to S26 of the Constitution. 
 
The facts supporting the application presented to the court by the 
respondents as borne out in paragraphs 7, 8, 11 and 12 of the affidavit 
supporting the summons are that: 
 
The 1st appellant had disclosed that it will allow persons in possession of 
voter’s cards to vote even though their names do not appear on the voter’s  
register.  This disclosure they believe will violate S26 of the Constitution and 
an order directing the appellants to comply fully with section 66 of the Election 
Decree. In carrying out what the 1st appellant had disclosed, that is to allow 
those whose names are not on the register to vote the respondents will be 
prejudiced. 
 
Counsel for the respondents in the trial court in his submissions of page 39 of 
the records stated clearly the nature of their case as follows The applicants 
are saying that if the first respondent allows those who are not registered to 
vote, it ceases to be a genuine election.  It becomes a sham election.  It 
opens the floodgates to over voting…….” 
 
The facts as presented above pointed to the fact that the respondents issued 
the summons in anticipation of a wrong yet to be suffered.   
In my view at the time of institution of the action no cause of action had 
accrued against the appellants. 
 
Assuming cause of action accrued what was the nature of their claim based 
on the facts as narrated above? 
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Though the respondents maintain their rights under S26 of the constitution 
will be violated if the 1st applicant carried out what it proposed to do the facts 
of their case as contained in their affidavit and in their submissions do not 
support this claim. 
S26 (b) of the constitution the human right provision the respondents 
claim will be violated reads as follows” Every citizen of The Gambia of 
full age and capacity shall have the right, without unreasonable 
restriction to vote and stand for election age genuine periodic elections 
for public office, which elections shall be by universal and equal 
suffrage and be held by secret ballot:. 
 
It is not the case of the respondents that the decision of the 1st applicant will 
prevent them from voting, it is also not their case that the decision will prevent 
them from standing for elections. These are the rights of the respondents 
spelt out under S26 that could be breached.  The rest of the section only 
describes the election process at which the right to vote and stand elections 
could be exercised and that is genuine elections. 
 
The respondent’s case to the lower court was that they had fears from the 
pronouncements of the 1st respondent that the election would not be genuine; 
the election scheduled for 29th September 2005 would be a sham. 
 
The respondent’s application to the High court was a complaint on the 
electoral process which was yet to take place.  If they should have any cause 
of action against IEC at all at that stage their remedy will be sort under the 
Election Decree. 
 
No case of breach of their human right was made out by the summons before 
the court.  The trial court erred when it decided it must protect human right 
and therefore assumed jurisdiction. If the facts of the case had established 
that there was a threat to the respondent’s human rights the remedy available 
to them in the high court is the judicial review remedy of prohibition. Again if 
their case had been that the IEC exceeded its power or did breach any of the 
rules of natural justice. The appropriate remedy available to them in the High 
Court would be certiorari and mandamus. 
 
These remedies can be obtained from the High court by invoking the 
supervisory jurisdiction of the High Court.  This supervisory power is invested 
in the High court by section 133 of the 1997 Constitution of the Gambia. 
Invoking the supervisory jurisdiction of the High Court for the enforcement of 
human rights is by special proceedings under Order 53 of the Rules of the 
Supreme Court of England 1965 which is applicable to the Gambia. 
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If the respondents have gone to the High court seeking a judicial review 
remedy which they should have done but failed to do, then the High Court 
would be clothed with jurisdiction and it is only then the decision of the 
English courts that the supervisory jurisdiction of the High court can only be 
taken away by express statutory provisions as stated in the Anisminic case 
(reported in (1969) @AC 147 and the Ex Parte Gilmore case (reported in 
(1957) 1 AII ER) cited by the learned trial judge would have been applicable. 
 
Unfortunately the respondents went to the High court by way of summons.  
They did not apply to the court for any of  the judicial review orders and the 
facts supporting their claim disclose nothing more than a complaint on the 
procedure in the electoral process.  The High Court had no jurisdiction to 
entertain such an application. 
 
The appropriate forum for resolving such issues is the revising courts as 
provided in the Elections Decree 1966 Decree No. 78. 
The trial court erred when it assumed jurisdiction and heard the matter. 
 
There was no proof before the trial court that the acts of IEC had actually 
breached, or were inconsistent with any provision of the constitution. It was 
therefore wrong for the trial court to assume jurisdiction under S5 (b) of the 
Constitution to hear the matter. 
 
S231 of the constitution only emphasises the supervisory jurisdiction of the 
High court and until an applicant by the appropriate procedure which involves 
seeking the leave of the court to start with, applies to the court for the 
enforcement of the rules of natural justice or any of the judicial review 
remedies the court cannot suo motu rely on that section of the constitution to 
entertain a suit or make any orders thereunder. 
 
The application that went before the High Court was a complaint against the 
electoral process and the High Court’s jurisdiction is clearly ousted by section 
30 33 (4), 127 of the Electoral Decree and S43 (3) of the 1997 Constitution of 
the Gambia. 
 
Grounds 5 to 9 of the appeal are based on the merit of the facts. 
The first appellant in response to the application before the lower court filed 
affidavit denying the facts as presented by the respondents.  By paragraph 3 
and 6 of their further affidavit the 1st appellant deposed that the IEC never 
said that any unregistered voter will be allowed to vote.  I will quote what they 
said in paragraph 5 “That IEC only clarified that registered voters with valid 
voters cards whose names are in the counterfoil but are erroneously omitted 
or wrongly recorded on the head register will be allowed to vote.  They 
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attached samples of registration counterfoils and registers that had errors to 
the further affidavit to prove the errors they were trying to correct. 
 
It is necessary at this stage to take a close look at the procedure of 
registration and the process of voting as provided by S11 of Decree No. 78. I 
will quote the section in toto to give the clear picture of the provision on 
registration of voters and voting. 
  
Section II reads (1) “The Commission shall prepare, compile and 
maintain in accordance with this part a register of voters for each 
constituency and a register of Gambian registered voters in foreign 
countries. 

(2) A register of voters shall contain the names of persons who 
are entitled and apply to be registered in a constituency. 

(3) The commission shall cause each register to be divided into 
such parts as it may determine and the register shall contain, 
though not be limited to, the following:   
(a) the complete name of the voter; 
(b) the voter’s date and place of birth; 
(c) the voter’s usual residence and address at the time of 

Registration; 
(d) the voter’s sex; 
(e) the voter’s signature and thumbprint; 
(f) a column to indicate whether or not a voter has voted; 
(g) date of registration and voting; 
(h) the form of identification used; and  
(i) the district, ward, town, village or such other area in 

which the voter is resident.” 
 
Upon entering the name of a claimant in the voter’s register he/she is issued 
with a voting card. 
 
Section 21 of Decree 78 deals with the issuing of voting cards and it reads: 
“Every claimant whose name is entered in the register of voters shall be 
issued a voting card which shall be in the form prescribed in form 4 
Schedule III and a counterfoil shall be prepared in accordance with 
Form 3 of the same Schedule.” 
 
The counterfoil therefore is not just any piece of paper but it is the counterfoil 
of the essential information on the particulars of any voter who had been 
registered and issued with a voter’s card. 
 
Form 3 of schedule III of the Election Decree No. 78 made provision for the 
counterfoil to have the following particulars of the registered voter: 
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a) Photograph of the claimant 
b) Voting card number 
c) Surname 
d) First Name(s) 
e) Address 
f) Occupation 
g) Register number 
h) Page number of Register 
i) Line number of the Register. 

 
A counterfoil with the above information in my view is sufficient proof that a 
claimant has been registered and should have his/her name in the register of 
voters.  The IEC demonstrated to the court through exhibits IEC1 to 4 that in 
the past there had been errors on the part of IEC whereby voters with voter’s 
card had their names omitted from the head register or had their names 
wrongly recorded.  The IEC intended to arrest such a situation in the 
September 29th election, if the situation should arise, by relying on the 
information in the counterfoil to allow any such claimant to vote. 
 
In fact Section 66 of the Election Decree particularly sub section 3 and 4 
gives the presiding officer at the polling station the discretion to verify in any 
manner he considers fit the authenticity of the voting card including the 
examination of the voter’s signature, thumbprint his voting card and 
counterfoil. 
 
Section 66 (3) & (4) read “The presiding officer shall verify, in such 
manner as he considers fit, the authenticity of the voting card presented 
to him by a voter before he delivers a ballot taken to such a voter. (4) 
where 

a) a voter fails to answer satisfactorily any question put to 
him by the Presiding officer, 

b) a voter to furnish his signature or an impression of his 
thumbprint as required under this Decree or any Rules 
made thereunder, or 

c) after examination of a voter’s signature, Thumbprint and if 
necessary his voting card and counterfoil, the presiding 
officer is satisfied that the voter presenting himself to vote. 
(i) is not the same person whose name is on the 

register or voters or 
(ii) has already voted at the election. 

 
The Presiding Officer shall refuse to give him a ballot token”. 
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What the IEC proposed to do which has generated into this action I find was 
within the provisions of the Election Decree and would not be described as 
not genuine unless in putting their decision into practice it is proved that fraud 
had occurred. 
 
That IEC has the discretion to take such decisions is reemphasized by S 127 
of the Election Decree and this section says decision of the IEC shall be final. 
 
This section provides that the IEC in the exercise of this discretion must keep 
with the standard and rules of natural justice and fair play. 
 
There was no evidence before the trail court that the IEC in taking the 
decision narrated above they did not keep to the standard and rules to natural 
justice and fair play.  There was no finding of the sort by the lower court.  In 
fact there couldn’t have been because the application was brought on 
speculations, as at the time the case was heard and the decision taken by the 
court:  IEC had not yet put in to practice its decision whether their decision 
would render the election a sham couldn’t be determined until the respondent 
demonstrates how.  The lower court’s conclusion that the pronouncement of 
the IEC will render the September 29th bye election not a genuine election I 
find was not based on any evidence or findings and therefore cannot stand. 
 
The application that went before the High Court on the 16th September was 
pre-mature.  If the High Court has any jurisdiction to grant any remedy to the 
respondents at all it would be an order or prohibition if the supervisory 
jurisdiction of the High Court was invoked. 
 
Unfortunately the respondents went to the High Court on the wrong footing.  
The High Court had no jurisdiction to entertain the suit its decision is therefore 
a nullity and ought to be set aside. 
 
For the above reasons I agree that the appeal be allowed on all the ground of 
appeal except ground two and three. 
 
I do hereby adopt the orders of the lead judgment. 
 
 

Appeal allowed in part 
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GREENGOLD LTD 
V 

KOMBO POULTRY FARM LTD 
 

SUPREME COURT OF THE GAMBIA 
        

SSC 4/2005 
 
ABDU KAREEM SAVAGE, JSC (CJ) – Presided 
IRENE C. MAMBILIMA, JSC – (Read the lead judgment) 
NIKI TOBI, JSC 
JONES DOTSE, JSC 
EMMANUEL AKOMAYE AGIM, Ag. JSC 
 
       15TH FEBRUARY 2008 
 
ACTION – Findings of fact by trial court 
 
APPEAL – Grounds of Appeal – Vague and General grounds considered. 
 
APPEAL – Appellate court – Whether can come to a different conclusion from 

the findings of fact of trial court. 
 
COURT – Appellate court – Whether can upset findings of facts by trial court. 
 
EVIDENCE – Evaluation of evidence – Primary function of Trial court. 
 
PRACTICE AND PROCEDURE – Grounds of Appeal – How couched and 

treated by court. 
 
PRACTICE AND PROCEDURE – Interpretation of words in a document – 

What court ought to do. 
 

ISSUES: 
1. Whether the Honourable Court of Appeal was right to have held that 

the plaintiffs claim for refund of expenses and cost of chicken feed 
may be only be justified if a proper account is taken and it shows that 
the joint venture has made a profit or at the very least has not made a 
loss. 

2. Whether on the preponderance of the evidence at the trial 
proceedings, the Court of Appeal was right to have allowed the 
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appeal before it and set aside the orders and judgment of the trial 
Court. 

 
FACTS: This case emanates from an agreement entered into by the 
Appellant and the Respondent on 15th June 1993.  The purpose of this 
Agreement (a copy of which appears on pages 45 of the record of appeal) is 
stated as: “The procurement, production, processing, storage, and marketing 
of chickens and/or eggs using the already existing infrastructural facilities of 
Kombo Poultry Farm Ltd; and the liaison capabilities of Greengold Ltd with 
external supplies” Under the terms of the Agreement, Greengold Limited was 
to procure day old chicks, together with all the feed and required vaccines 
and send them to the premises of  Kombo Poultry Farm Limited for rearing up 
to maternity. Clauses B.7 and B.8 of the agreement provided that all 
expenses incurred by the parties in the execution of their obligations were to 
be deducted from the proceeds of “marketable chickens before the sharing of 
profits.”  The net profits were to be shared in the ratio of 30% to Greengold 
Limited and 70% to Kombo Poultry Farm Limited. There was evidence before 
the High Court, that four containers of feed were purchased on credit on 
behalf of the partnership at a cost of Dutch Guilders 57,434. These included 
two extra containers which were outside the agreement. The parties had 
agreed to order the extra chicken feed in order to sell to the public so as to 
generate profits for the venture and it was agreed that this would be under the 
same terms and conditions as contained in the Agreement of June 1993.  The 
four containers were not wholly paid for.  A balance of Dutch Guilders 25,000 
remained to be paid to the suppliers of the chicken feed. It is the position of 
the Appellant that the Respondent never accounted for the sale of the 
Chicken feed, and refused to reimburse the Appellant the expenses incurred 
in importing the feed.  In the writ of summons, the Appellant claimed inter alia; 
balance of DG25,004 which was to be paid to the suppliers of the chicken 
feed; A refund of D16,797.00 in respect of expenses incurred in the execution 
of the business of the partnership; and damages for breach of contract. 

 
HELD: (Appeal Succeed) 
1. On whether the appellate Court can upset the findings of fact by a 

trial court 
It is trite law than an appellate court should not interfere with the findings 
of facts of a trial court unless the findings are perverse; or are not 
supported by the evidence on record; or are made on a misapprehension 
of facts [Powel V Streatham Manor Nursing Home (1935) AC 243 referred 
to] p.317. 

 
2.  On evaluation of evidence 

Evaluation of evidence, ascribing probative value to it, is primarily the 
function of the trial court. 
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3. Need for specific denial 
(i) All material allegations must be specifically denied otherwise the 

allegations will be taken as established. P. 293 
(ii) An appellate court should be reluctant to differ from the Judge who has 

seen and heard the witnesses and has the opportunity of watching 
their demeanour, unless it is clearly shown that he has fallen into 
error.”  This case is restating a principle which is applied in most 
common law jurisdiction.  Therefore an appellate Court should not 
lightly upset findings of fact unless on clear and ascertainable grounds. 

 
4.  On vague or General ground of appeal 

The purpose of a ground of appeal is to give notice to the respondent of 
the issues to be tried in the appeal. Rules 8 (5) of the Gambia Supreme 
Court provide that no ground of appeal which is vague or general in terms 
or discloses no reasonable ground of appeal shall be permitted except the 
general ground that the Judgment is against the weight of evidence. [Dr 
Saraki V Kotoye (1990) 4 NWLR pt 143, 144; Ngirim V Ngirim (1990) 3 
NWLR pt 136, 285; Anadi V Okoji (1977) 1 SC,65; Edward Graham V 
Lucy Mensah (unreported judgment No 36/99 delivered on 28th January 
2004; Haro Company Ltd and Ors V Ousman Jallow (unreported judgment 
No 3/2003 delivered on the 1st of June 2006,, referred to ] P. 324. 

 
5. “Net profit” defined 

Net profits literally mean profit after settlement of all costs, profits after 
deduction of all expenses. P.305 

 
6. On the purport and intention as conveyed by words used in a 

Document.  
It is an inveterate and hallowed principle of interpretation that the intention 
as conveyed by the words used must be gathered from the written 
instrument itself. The Court cannot substitute its own intention and wishes 
for the expressed Intention of the parties. It does not lie within the 
jurisdiction of a Court to rewrite an agreement for the parties by reading 
into it terms or words that are not stated therein. 

 
Gambian Cases Considered in the judgment: 
Edward Graham V Lucy Mensah (unreported Judgment No 36/99 delivered 
on 28th Jan. 2004. 
Haro Company Ltd & Ors V Ousman Jallow (unreported) judgment No 3/2003 
delivered on the 1st June 2006. 
 
Foreign Cases Considered in the judgment: 
Anadi V Okoji (1977) 7 SC 65 
Akufo-Addo V Catheline (1992) 1 GLR 377
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Clarthe V Edinburgh Tranways Co (1919) SCHL 35 
Ngirum V Ngirim (1990) 3 NWLR Pt 136; 285 
Powel V Streatham Manor Nursing Home (1935) AC 243 
Saraki V Kotoye (1990) 4 NWLR Pt 143, 144 
Thomas V Thomas (1947) ALL ER 582 
 
Gambia Statute Considered in the judgment: 
The Gambia Evidence Act  
Section 37. 
 
Gambian Rules of Court Considered in the judgment: 
The Gambia Supreme Court Rules of 1999  
Rule 8(5), 8(2) F. 
The Gambia High Court Rules  
Order 23 rules 7,8,9. 
 
Book: 
Black’s Law Dictionary, Sixth Edition, P.1040 
 
Counsel: 
Mrs. A. Joof-Conteh for the Appellant 
Mr. M.N. Bittaye for the Respondent 
 
Mambilima, J.S.C (Delivering the lead judgement) This is an appeal by 
Greengold Ltd, (the plaintiff in the High Court and the Appellant in this Court) 
against the judgment of the Court of Appeal, delivered on 5th April 2004, 
upsetting the judgment of the High Court given in it’s favour, adjudging that 
the defendant, Kombo Poultry Farm Ltd (the Respondent herein) should pay 
to the plaintiff, various sums of money claimed in the writ of summons 
together with interest, in respect of expenses and costs incurred by 
Greengold Ltd, in supplying chicken and chicken feed to the Respondent, 
under an agreement.  The High Court had also ordered the Respondent to 
pay damages for breach of contract. 
 
According to the Appellant, this case emanates from an agreement entered 
into by the Appellant and the Respondent on 15th June 1993.  The purpose of 
this Agreement (a copy of which appears on pages 45 of the record of 
appeal) is stated as: 
 

“The procurement, production, processing, storage, and 
marketing ofchickens and/or eggs using the already existing 
infrastructural facilities of Kombo Poultry Farm Ltd; and the 
liaison capabilities of Greengold Ltd with external supplies” 
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Under the terms of the Agreement, Greengold Limited was to procure 
day old chicks, together with all the feed and required vaccines and 
send them to the premises of Kombo Poultry Farm Limited for rearing 
up to maternity. 
 
Clauses B.7 and B.8 of the agreement provided that all expenses 
incurred by the parties in the execution of their obligations were to be 
deducted from theproceeds of “marketable chickens before the sharing 
of profits.”  The net profits were to be shared in the ratio of 30% to 
Greengold Limited and 70% to Kombo Poultry Farm Limited. 
 
There was evidence before the High Court, that four containers of feed 
were purchased on credit on behalf of the partnership at a cost of 
Dutch Guilders 57,434. These included two extra containers which 
were outside the agreement. 
 
The parties had agreed to order the extra chicken feed in order to sell 
to the public so as to generate profits for the venture and it was agreed 
that this would be under the same terms and conditions as contained 
in the Agreement of June 1993.  The four containers were not wholly 
paid for.  A balance of Dutch Guilders 25,0004 remained to be paid to 
the suppliers of the chicken feed. 
 
It is the position of the Appellant that the Respondent never accounted 
for the sale of the Chicken feed, and refused to reimburse the 
Appellant the expenses incurred in importing the feed.  In the writ of 
summons, the Appellant claimed inter alia; balance of DG25,004 which 
was to be paid to the suppliers of the chicken feed; 
A refund of D16,797.00 in respect of expenses incurred in the 
execution of the business of the partnership; and damages for breach 
of contract. 
 
With regard to the claim for D16,797.00, the learned trial Judge 
considered paragraph 7 of the statement of claim, in which the 
Appellant claimed to have incurred the expenses amounting to 
D16,797.00, and paragraph 6 of the statement of defence in which the 
Respondent rebutted this allegation.  He held, relying on Section 75 of 
the Evidence Act and Order 23 Rule 7 of the Gambia High Court 
Rules, that paragraph 6 of the statement of defence did not deny the 
facts alleged in paragraph 7 of the statement of claim.  The facts were 
thus deemed to have been admitted and did not need to be proved. 
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On the claim for D25,004, the Learned trail Judge found as a fact that 
two extra containers of feed were imported on credit on behalf of the 
partnership and that the proceeds from the sale of the Chicken feed 
were to be used in building up the capital of the partnership business.  
He also found as a fact that it was the Respondent alone who sold the 
feed and kept the proceeds without paying the shippers of the feed in 
Holland.  Consequently, he found that the Respondent was liable to 
pay the money owed. 
 
The Learned trial Judge further found that by failing to pay the monies 
owing pursuant to the agreement, the Respondent was in breach.  He 
ordered the Respondent to pay D10.000 general damages for breach 
of contract.  The judgment sum was to attract interest at the rate of 4% 
per annum from the date of judgment up to the date of payment. 
 
Dissatisfied with this judgment of the High Court, the Respondent 
appealed to the Court of Appeal arguing in the main, that the Learned 
trial Judge misstated and misapplied the terms of the Agreement of 
15th June 1993 and thus arrived at a wrong finding, it was entitled to 
reimburse D16,797.00 and to pay 25,004 Dutch Guilders.  The 
Respondent also argued that the judgment as against the weight of the 
evidence and that the Learned trial Judge had misapplied the law on 
what amounted to an admission in pleadings, by holding that 
paragraph 6 of the statement of defence was an admission of the claim 
of D16,797.00 in the writ of summons and the statement of claim. 
 
In it’s judgment the Court of Appeal was of the view that paragraph 6 of 
the statement of claim had been denied by paragraph 5 of the 
statement of defence in which the Respondent had stated, inter alia, 
that the venture had actually incurred a loss.  The Court further stated 
that the Appellant failed to adduce evidence to show that the joint 
venture was prosperous enough to pay for its expenses and those of 
the Respondent, or that it has made profits that could be shared 
between them as stipulated in the agreement.  According to the 
Learned Judges in the Court of Appeal, the Appellant could have done 
itself a great service if it had pleaded and claimed for an account, 
because such an account could have assisted the trail court to 
determine whether the joint venture made a profit and only then, could 
the Court properly allow or disallow the claims.  The Court was of the 
view that a claim for the sum DG25,004 and a refund of D16,797.00 
could only be justified if a proper account was taken and it showed that 
the joint venture made a profit or at least had not made a loss. 
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The Court observed further that the claims for DG25,004 ought to have 
been particularized and specifically pleaded and proved because that 
were, in nature, claiming special damages. 
 
On this award of D10,000 general damages, the Court of Appeal was 
of the view that this was tantamount to a double award in relation to 
the other awards. 
Green gold Ltd has now appealed to this Court advancing four grounds 
of appeal, namely: 
 

 
1. The Court was wrong in law when it held that clause 6 of the 

statement of defence amounted to confession and 
avoidance 

2. The Court was wrong in the interpretation of clauses 7, 8, 9 
and 10 of the Partnership Agreement. 

3. The Court was wrong in law when it ignored the findings of 
fact by the High Court without giving reasons for doing so. 

4. The judgment is against the weight of the evidence. 
 
Arising from these grounds of appeal,   Counsel for the Appellant has 
formulated three issues for the determination of the Court: 
 

1. Whether clause 6 of the defence tantamount to a confession 
and avoidance. 

 
2. In the interpretation of clauses 7,8, 9 and 10 of the 

Partnership Agreement, whether expenses are to be paid 
before the declaration of profit or loss. 

 
3. Whether the Gambia Court of Appeal was justified in setting 

aside findings of fact by the High Court without advancing 
any reasons for doing so. 

 
In his brief, counsel for the Appellant has argued at length, in support of the 
first ground of appeal from which the first issue to be determined by this Court 
is deemed.  The gist of his argument is that clause 6 of the statement of 
defence was very evasive in that the Respondent never said he accepted or 
agreed to the facts in clause 7 of the statement of claim.  The words used 
were “The Defendant cannot admit paragraph 7 of the statement of  claim,”  
Relying on Rule 8 of the Gambia High Court Rules, Counsel argued that the 
facts contained in clause 7 of the claim were admitted and, there was thus no 
need to prove that money was spent by the Appellant. 
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One of the ground of appeal advanced by the Respondent in the Court below 
was that “ The learned judge misapplied the law on what amount to an 
admission in pleadings by holding  that paragraph 6 of the statement of 
Defence is an  admission  of the claim …..”  In considering this ground, the 
court below extensively sounded itself as to whether clause 6 of the defence 
amounted to admission of liability (see page 193 of the record)  what the court 
found to be a confession and avoidance was paragraph 5 of the statement of 
claim.  To this effect therefore, the first ground of appeal and the first issue 
formulated for our determination is misconceived.  With regard to clause 6 of 
the defence however,  
 
In rebuttal, Counsel for the Respondent prayed that the first and third grounds 
of appeal should be stuck off.  He submitted that the first ground of appeal is 
a misstatement of the interpretation and finding of the Court of Appeal in 
respect of paragraph 6 of the statement of Defence.  According to Counsel, 
the judgment of the Court, in respect of this paragraph, is to the effect that the 
paragraph is not an admission of liability by the defendant because even if, as 
held by the Judge in the High Court it is a tacit admission by the defendant 
that the plaintiff incurred the expenses of D16,797.00; such an admission is a 
far cry and is not an admission by the defendant of liability to pay the plaintiff 
the said sum of money.  Counsel argued, that consequently this ground of 
appeal does not related to any issue or findings in respect of paragraph 6 of 
the statement of defence, and therefore constitutes no reasonable ground of 
appeal from the judgments of the court and does not offend Rule 8 (5) of the 
Supreme Court Rules  as alleged by the Learned Counsel for the Appellant. 
 
I have considered the submissions of Counsel and the judgment of the Court 
of Appeal in respect of the first ground of appeal.  Rule 8 of the Gambia High 
Court Rules states; 
 

“The Defence shall admit such material allegations in the 
statement of claim as the Defendant knows to be true or desires 
to be taken as admitted and such allegations may be taken as 
established without proof thereof” 
 

The learned counsel for the Appellant submitted that in a plea of confession 
and avoidance, one must first admit the fact stated before going further to 
show why it ought to be avoided.  He went on to state, that in the words used 
in clause,6 of the Defence.  The Respondent was not able to admit paragraph 
7 of the statement nor were the facts being denied. 
 
The provisions of the law are very clear.  Order 23 Rules 7,8 and 9 of the 
Gambia High Court Rules clearly provided that all material allegations must 
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be specifically denied otherwise the allegations will be taken as established.  
Rules 8 and 9 provide: 
 

“8 It shall not be sufficient to deny generally the facts alleged by 
the statements of claim, but the defendant must deal specifically 
therewith, either admitting or denying the truth of each allegation 
of fact seriatim, as the truth or falsehood of each is within his 
knowledge, or (as the case may be) stating that he does not 
know whether such allegations is or are true or otherwise. 

9. When a party denies an allegation of fact he must not do so 
evasively, but answer the point of substance.  And when a 
matter of fact is alleged with divers circumstances it shall not be 
sufficient to deny it as alleged  along with those circumstances, 
but a fair and substantial answer must be given.” 

 
In paragraph 7 of the statement of claim, the Appellant alleged that he 
had incurred  expenses transporting the four containers of chicken 
feed to the defendant’s place of business: loading and unloading the 
feed: hire of forklift; and preparation of customs documents.  The 
Respondents reply in paragraph 6 of its statement of defence was: 
 

“The (sic) plaintiff cannot admit paragraph 7 of the statement of 
claim and avers that the said D16,797,00 if incurred by the 
plaintiff was so incurred on the plaintiff’s undertaking and duty in 
the said agreement (exhibit A) to supply and deliver day old 
chicken, vaccines and feed at the site of the defendant.” 

 
The Court of Appeal appears to have considered this paragraph in the light of 
the provisions of the joint venture agreement.  The Court observed that an 
admission in paragraph 6 can only be an admission that the Appellant did 
incur expenses of D16,797.00 on matters stated in paragraph 7 but that such 
an admission cannot be an admission of liability or an admission to refund the 
money irrespective of whether the joint venture made  profit or loss. 
 
The gist of the decision of the Court of Appeal, as I understand it, is that while 
the Respondent could be said to have admitted that expenses of D16,797 
were incurred, he did not admit to be liable to refund the money. 
 
The joint venture agreement provided that the expenses incurred by the 
parties were to be met from the proceeds of the sale of marketable chicken.  
It is common cause that the parties agreed to sell the extra two containers of 
chicken feed subject to the same terms and conditions as contained in the 
joint venture agreement.  The payment for chicken feed was therefore going 
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to be met from the proceeds of the sale of the feed.  It is one thing to admit 
that expenses were incurred and another to admit that one is liable for the 
expenses.  In paragraph 6 of the statement of defence, the Respondent 
stated that if the said D16,797.00 was incurred by the plaintiff, it was  “  ……. 
so incurred on the plaintiff’s undertaking and duty in the said agreement 
(exhibit A) to supply and deliver day old chicken, vaccines and feed at the site 
of the defendant.”   This in my view is not an admission of liability to pay the 
money.  I agree with the Court of Appeal, that any admission in paragraph 6 
of the statement of  defence cannot be an admission  that the plaintiff  did 
incur the expenses but not an admission of liability. 
 
The Appellant argued second and third issues together.  It was Counsel’s 
argument that in interpreting clauses 7,8.9 and 10, the court lay more 
emphais on the words ‘profits or loss’  He pointed out that under the 
agreement, the Appellant was to provide the good at his own expense.  
Expenses and payments to the Appellant would be paid from the proceeds of 
the sale of chicken.  It would be only after expense has been met that it could  
be determined whether there was a profit or loss. 
 
Counsel pointed out that the two extra containers were delivered to the 
Respondent for sale.  The Learned Judge in the High Court found as a fact 
that it was the respondent who sold the feed and kept the proceeds.  He 
submits that the Court of Appeal did not deal with any of the findings of fact.  
Counsel stated further that the Court of Appeal did not adequately examine 
the evidence to arrive at the correct interpretation of the joint venture 
agreement. 
 
In response to the Appellant’s submission on the second ground of appeal, 
Counsel for the Respondent submitted that the Court of Appeal found fault 
with the interpretation of the Agreement because it did not take into account 
the events where the proceeds of sale are less than the amounts expended 
by the parties.  Counsel argued that it would be a contradiction of terms to 
say that each party’s expenses must be refunded in full from the proceeds of 
the sale when by definition a loss in a business means that income is less 
than expenditure.  He further submitted that the evidence of PW1 and PW2 
regarding the two extra containers is irreconcilable and contradictory. 
 
On the submission that the Court of Appeal did not specifically deal with any 
of the findings of facts, Counsel for  the Respondent submitted that the cases 
relied on by the Appellant dealt with the limitation placed on the power of an 
appellate court  to overturn a judgment of a trial court on grounds other than 
the findings of fact in the trial which, according to Counsel, is the case in the 
judgment of the Court of Appeal. 
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It is Counsel’s submission that the findings of fact of the trial Judge were 
without foundation as the judge put the partnership and the supplier of the 
feed, in a direct buyer and seller relationship. 
 
As earlier stated, the Learned Counsel for the Respondent prayed that the 
third ground of appeal should be struck out.  He submitted that the ground 
lacks particularization and the principle of law which is alleged to frown at 
ignoring findings of fact of a trial court by an appellate court is not stated. 
 
I have anxiously considered the submissions of Counsel and the provisions of 
the joint venture Agreement.   As observed earlier, both parties agree that this 
Agreement governed the two extra containers of feed from which those 
proceedings emanated.  There was evidence from PW1 to the effect that two 
extra containers of feed were supplied and according to the provisions of the 
joint venture Agreement, the feed was to be sold and expenses paid before 
ascertaining the profit.  The evidence of PW2  was that DW1 confirmed the 
indebtedness of his company to the Appellant in respect of the feed.  In his 
testimony to the Court, DW1 first admitted, on page 19 of the record of appeal 
that the two containers were brought to his company for sale to the public.  
He went on to state that the feed was sold jointly with PW1.  In cross-
examination, DW1 seriously contradicted himself.  After denying that the 
consignment was ever supplied to the Respondent, he changed to say that 
the consignment was brought to his premises for storage and part of it was 
sold by the plaintiff and another lost by the Defendant. 
 
On this evidence, the High Court made findings of fact on the evidence before 
it that two extra containers were imported on credit on behalf of the 
partnership and that it was the defendant alone who sold the feed and kept 
the proceeds without paying the supplier, thus contravening the partnership 
agreement. 
 
The Court of Appeal did not consider these findings but anchored it’s decision 
on the ground that the Appellant did not plead and claim for an account.  
According to the Court, an account was going to assist the High Court to 
determine whether the joint venture made a profit.  In making this 
observation, the Court was alive to the provisions of paragraph 12 of the 
statement of claim which stated: 
 

“The plaintiff requested the defendant to render an account since the 
commencement of the project but the defendant has refused to do so”. 

 
The evidence which was accepted by the trial court established that the 
Respondent received the extra containers of feed which was sold to the 
public.  In terms of the joint venture Agreement, it was the Respondent who 
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was to market the feed “with proper accounting methods.”  The onus to 
account for the sales was therefore on the Respondent and this, he did not 
do.  The Respondent should not benefit from its own default under the 
Agreement.  Under clauses 7 and 8 of the joint venture Agreement, expenses 
incurred were to be deducted from the sales before the sharing of profits.  In 
the ordinary course of events, it is only after the expenses have been taken  
into account that it can be determined whether a profit or loss has been 
made.  I do not therefore agree with the Court bellow that the expenses 
referred to should have been deducted from the profits.  In my view, in the 
interpretation of clauses 7,8,9 and 10 of the partnership Agreement, 
expenses ought to be paid  before the declaration of profit or loss. 
 
With regard to the findings of fact made by the High Court, it is trite law that 
an appellate court should not interfere with such findings of fact unless it can 
be demonstrated that the findings are perverse; or are not supported by the 
evidence on record: or are made on a misapprehension of facts. On this point 
counsel for the Appellant referred us to the case of Powel Vs Streatham 
Manor Nursing Home (1935) AL 243, in which it was stated inter-alia that “…. 
An appellate courts should be reluctant to differ from the Judge who has seen 
and heard the witnesses and has the opportunity of watching their 
demeanour, unless it is clearly shown that he has fallen into error.”  This case 
is restating a principle which is applied in most common law jurisdiction.  
Therefore an appellate Court should not lightly upset findings of  fact unless 
on clear and ascertainable grounds. 
 
In this case the Learned Trial Judge in the High Court made findings of fact 
on the evidence which was before him.  These findings stand out in the 
judgments of the Court and they go to the root of the whole case.  The 
findings were, in my view were not perverse but amply supported by the 
evidence on records.    The learned trail judge cannot be said to have fallen 
into error. 
 
The Court of Appeal in its’ judgment however “set aside the orders and 
judgment” of the High Court except only “the dismissal of the Relief that 
sought for the termination of the contract.”  This means that all the finding of 
fact without giving reasons is derived from ground three). 
 
It is my considered view that the Court of Appeal, is setting aside the findings 
of fact made by the trial court in effect simply substituted its own evaluation of 
the evidence for that of the trial court.  This, in law, is not tenable.  Evaluation 
of evidence ascribing probative value to it is primarily the function of the trial 
court. 
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Having found that the findings of  fact made by the High Court were amply 
supported by the evidence on record it follows that the Court of Appeal’s 
judgment was against the weight of evidence.  This appeal must therefore 
succeed.  This appeal is allowed and the judgment of the  Court of Appeal is 
set aside,  The judgment of the High Court is hereby reinstated. 
 
   

 
DOTSE J.S.C. I have had the privilege to preview the erudite judgment of my 
sister MAMBILIMA J.S.C. and I am in entire agreement with the resume of 
the facts as well as the conclusions reached therein. 
 
However, for purposes of emphasis and development of the Law, I would 
want to state the following –  
 
There are sufficient legal authorities to support the contention that an 
appellate Court should desist from coming to different conclusions on the 
facts of a case tried and arrived at by a trial Court, unless the appellate Court 
is satisfied that any advantage enjoyed by the trial Court in seeing, hearing 
and observing the demeanour of witnesses cannot be explained by the 
conclusions reached by the trial Court. 
 
I am therefore of the opinion that whenever a trial Court in coming to or 
arriving at conclusions on issues of fact in a judgment after trial, has sufficient 
evidence on record to support those findings in addition to a consideration of 
other factors that happen in the court room, which only the trial judge has the 
advantage of because he or she saw, heard and observed the comportment 
and mannerisms of the witnesses which in law is referred to as demeanour, 
then an appellate Court should be slow in dismissing those conclusions or 
coming to different conclusions based on the facts and not the law. 
 
In the instant appeal, as was stated by my sister MAMBILIMA J.S.C. in her 
erudite and well reasoned judgment, there was no sufficient explanation by 
the appeal Court in departing from the findings of fact arrived at by the trial 
judge. 
 
On the contrary, there is evidence on record that the Respondent herein who 
had charge of the storage, sale and distribution of the chicken feed and 
poultry products had an employee by name LANDING TAMBA who 
absconded with an amount of about D20,000.00 and about 500 dressed 
chicken. Reference page 20, lines 26 – 28 of the appeal record when the 
Representative of the Respondent D.W.1. MOHAMED HYDARA gave 
evidence in chief before the trial court. 
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Quite honestly, one will not expect the Appellant herein to be held responsible 
for the acts of omission or commission of agents and employees of the 
Respondent whom the Appellant did not control. 
 
If the appeal court had taken the said piece of evidence into consideration, it 
would definitely not have given the type of assessment and evaluation of the 
facts of the case different from what the trial judge did. 
 
The position of the law on this point is further strengthened by the following 
authorities –  

(1) In the English Case of THOMAS VS THOMAS (1947) A.E.R. 582, it 
was held that, 

 
“Where a question of fact has been tried by a Judge sitting in 
without a jury and there is no question of misdirection of 
himself by the Judge, an appellate Court, which is disposed to 
coming to a different conclusion on the evidence should not do 
so unless it is satisfied that any advantage

“Before entering on an examination of the testimony at the trial, I 
desire to make some observations as to the circumstances in 
which an appellate Court may be justified in taking a different 
view on the facts from that of the trial judge.  For convenience I 
use English terms, but the same principles apply to appeals in 
Scotland.  Apart from the classes of cases in which the powers of 
the Court of Appeal are limited to deciding questions of law (e.g. 
on a case stated or on an appeal under the County Courts Acts) 
an appellate Court has, of course, Jurisdiction to review the 
record of the evidence in order to determine whether the 
conclusions originally reached on that evidence should stand 

 enjoyed by the trial 
judge by reason of having seen and heard the witnesses, could 
not be sufficient to explain or justify the judge’s conclusions.  
The appellate Court may take the view that without having seen 
or heard the witness it is not in a position to come to any 
satisfactory conclusion on the printed evidence.  The Appellate 
Court either because the reasons given by the trial judge are 
not satisfactory or because it unmistakably so as appears from 
the evidence, may be satisfied that he has not taken proper 
advantage of his having seen or heard the witnesses and the 
matter will then become at large for the appellate Court.” 

 
VISCOUNT SIMON LJ. had this to say in further explanation of the 
principle at page 583 of the above cited case –  

but 
this jurisdiction has to be exercised with caution. If there is no 
evidence to support a conclusion (and this is really a question of 
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law) the appellate Court will not hesitate so to decide, but if the 
evidence as a whole can reasonably be regarded as justifying the 
conclusion arrived at the trial and especially if that conclusion 
has been arrived at on conflicting evidence by the tribunal which 
saw and heard the witness, the appellate Court will bear in mind 
that it has not enjoyed this opportunity and that the view of the 
trial judge as to where credibility lies is entitled to great weight.” 
Emphasis mine 

 
Another English case per Lord Shaw in CLARKE VS EDINBURGH 
TRAMWAYS CO. (1919) S.C.H.L. 35 at 36 which case was cited by 
VISCOUNT SANKEY L.C. in the case of POWELL VS STREATHAM 
MANOR NURSING HOME (1935) A.C. 243 at 250 H.L. where it was 
held thus –  

 
“The judgment of a judge who has heard and seen witnesses 
and has reached a conclusion or drawn an inference as to the 
weight of their evidence is entitled to great respect, whether or 
not he comments on their credibility or says expressly that he 
prefers one to another.” 

 
Finally, in the Ghanaian case of AKUFO-ADDO VS CATHELINE 
(1992) 1 G.L.R. 377 OSEI HWERE J.S.C. held on this principle as 
follows:- 

 
“The Law on an appellate Court’s approach to findings of fact 
made by a trial judge is well known.  To put it tersely, it is that 
where a finding of fact of the trial judge is based on the 
credibility of witnesses an appellate Court is not entitled to 
come to a different conclusion on the evidence unless it is 
satisfied that any advantage enjoyed by the trial judge of having 
seen and heard the witnesses could not be sufficient to explain 
or justify the judge’s conclusions”. Emphasis mine 

 
From the above decided cases, it is clear that what the appeal Court did in 
purporting to vary the conclusions on the facts so ably formed by the trial 
Court have not been sufficiently explained by the Court. 
 
I therefore endorse the decision contained in the judgment of my sister 
MAMBILIMA J.S.C. that the appeal herein be allowed and the judgment of the 
trial Court, to wit the High Court dated, Friday, 17th November, 2001 is hereby 
reinstated. 
 
There shall be costs for the Appellant. 



                                               GREENGOLD LIMITED V KOMBO POULTRY FARM LIMITED                           (Mambilima, JSC) 

 314 

        
AGIM AG. J.S.C.  I have had the opportunity of reading the draft of the 
judgment read by my learned sister, Irene Mambilima JSC; I entirely agree 
with her that the appeal has merit and should be allowed.  With due respects 
to her let me add the following in emphasis. 
 
This is an appeal against the unanimous judgment of the Court of Appeal 
allowing the appeal to it and setting aside the judgment and order of the trial 
High Court.  
 
There is a procedural issue that I consider necessary to deal with before 
proceeding to the merit of this appeal.  This concerns the preliminary 
objection raised by M.N. Bittaye Esq., Learned Counsel for the respondent at 
pages 2 – 5 of the respondent’s statement of claim against the 1st and 3rd 
grounds of appeal at paragraph 3(i) and (iii) of the Notice of Appeal. 
 
The first ground of appeal as reproduced at page 201 of the record of appeal 
state that “the Court was wrong in law when it held that clause (six) 6 of 
the statement of defence amounted to confession and avoidance.”   
 
The third ground of appeal which is also at page 201 of the record of appeal 
state that “the Court was wrong in law when it ignored the findings of 
fact by the High Court without giving reasons for doing so.” 
 
Learned Counsel in arguing his objection contended that the first ground of 
appeal does not relate to the decision of the Court of Appeal on whether 
paragraph 6 of the statement of defence denies or admits paragraph 7 of the 
statement of claim.  Learned counsel for the appellant at paragraphs 7 and 8 
of his reply argued that the Court of Appeal “said that the respondent properly 
pleaded confession and avoidance but it unfortunately went on to say that 
paragraph 6 of defence was not an admission of liability:.  The question that 
follows therefore is what was the decision of the Court of Appeal concerning 
this matter?  The decision of that Court on this issue is clearly brought out by 
the portion of its judgment as follows –  

“As regards paragraph 6 of the statement of defence, the 
defendant perhaps could have gone further to state the facts 
which made him unable to admit the facts alleged in paragraph 7 
of the statement of claim, for example, failure to inform the 
defendant of such expenses or provide receipts or other 
acceptable evidence if in fact was the case….. But in the same 
paragraph 5 (sic) of the statement of defence the appellant also 
pleaded confession and avoidance and in my view properly 
pleaded the legal inference that could be drawn from the 
admission or, in other words, neutralizes the admission.” 
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It is clear from this portion of the judgment that the court held that paragraph 
6 of the statement of defence contains a denial and an alternative plea of 
confession and avoidance.  I do not therefore agree with the submission of 
Learned Counsel for the respondent that the first ground of appeal does not 
relate to any issue decided by the Court of Appeal or that it is a misstatement 
of the judgment of the Court of Appeal.  Although the objection of the 
respondent on this ground is not sustained, I am minded to consider if the 
ground is not general and vague.  It alleges error of law like ground 3 without 
more.  I think that the respondent’s objection with respect to ground 3 applies 
to it.  Even though the respondent did not object to it on this ground, Rule 8(5) 
SC 1999 empowers this Court to suo moto raise and deal with such issue.  In 
determining the respondent’s objection to ground 3 I will also consider it.  
With respect to the third ground, learned Counsel for the respondent 
contends that it “is bad for lack of particularization.”   
 
I find myself in agreement with the submission of Learned Counsel for the 
respondent that the particulars of error of law are not stated in the third 
ground as in the first ground of appeal.  This can be done by either 
incorporating the particulars in the complaint in the ground or setting them out 
under a separate heading.  It is clear that the particulars are not implicit in the 
wordings of these grounds.  The particulars required for the first ground of 
appeal include matters which show that it is wrong in law for the trial court to 
have held that paragraph 6 of the statement of defence pleaded confession 
and avoidance.  The particulars required and which ought to have been 
stated in the third ground of appeal include the findings of fact that were 
ignored and the part of the judgment that was made in disregard of the said 
findings.  The ground of appeal as it is, clearly violate Rule 8(2)(f) of the 
Gambia Supreme Court Rules 1999.  Without particulars, the grounds are 
vague or general in terms.  The purpose of a ground of appeal is to give 
notice to the respondent of the issues to be tried in the appeal.  The notion 
underlying the requirement of particulars of error or misdirection is that the 
issues in controversy in a ground of appeal must be clear so that the 
respondent will not be ambushed or taken by surprise.  To emphasize this 
requirement of notice, Rule 8(5) of the Gambia Supreme Court provide that 
no ground of appeal which is vague or general in terms or discloses no 
reasonable ground of appeal shall be permitted except the general ground 
that the judgment is against the weight of evidence.  This is to ensure that the 
requirement of notice is not defeated by vague and general statements of a 
complain.  The said Rule 8(5) goes further to provide that any ground of 
appeal that is not permitted under the rule may be struck out by this Court on 
its own motion or on application by the respondent.  Accordingly the said 
grounds of appeal and the issues and arguments in the appellant’s brief 
biased on them are hereby struck out for being incompetent. 
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The decisions of the Supreme Court of Nigeria interpreting and applying rules 
in pari materia to Rules 8(2) (F) and (5) of the Gambia Supreme Court of 
1999 in Dr Sola Saraki V N.A.B. Kotoye (1990)4 NWLR (Pt 143) 144 at p.100, 
Ngirim V Ngirim (1990)3 NWLR (Pt 136) 285 at 297 and Anadi V Okoji 
(1977)7 SC 65 are very instructive here.  I commend the yet to be reported 
and very erudite decisions of the Gambia Court of Appeal in Edward Graham 
V Lucy Mensah (Civil Appeal No.36/99 delivered on 28th January 2004) and 
Haro Company Ltd & ors V Ousman Jallow (Civil Appeal No.3/2003 delivered 
on the 1st day of June 2006) which contain very authoritative and illuminating 
pronouncement on this subject.  I adopt the admonition in Haro company Ltd 
& ors V Ousman Jallow (supra) “that it is of utmost importance that a 
party intending to appeal against a judgment to pay serious attention to 
the task of preparing the grounds of his or her appeal.  It is the 
foundation of the appeal since it is the basis of any further proceedings 
therein.  The purpose of the ground of appeal is to identify and isolate 
the reasoning, conclusion, finding or portion of the judgment being 
attacked in a clear and meaningful manner.  The argument and 
determination of the appeal will be done strictly on the basis of the 
issue identified and isolated for attack in the grounds.  Therefore 
grounds of appeal should be drawn up with the greatest legal skill, 
accuracy, elegance and expertise which Counsel can muster.” 
 
Having struck out the issues and arguments founded on the third ground of 
appeal, there is no need to consider the objection of Learned Counsel for the 
respondent at page 3 of the respondent’s brief that issue No.3 of the 
appellants brief is at variance with the third ground of appeal.  It will serve no 
useful purpose to do so in the circumstance. 
 
Having determined this preliminary issue, I will now proceed to deal with the 
merit of this appeal.  In proceeding to do so, I must remind myself that only 
two grounds of appeal subsist and will therefore be the basis for further 
proceedings in this appeal.  For the avoidance of doubt these grounds are as 
follows –  
 

1. The Court was wrong in the interpretation of clauses 7, 8, 9 and 10 of 
exhibit A, the partnership agreement. 

2. The judgment is against the weight of the evidence. 
 
Following the striking out of issue deriving from the 1st and 3rd grounds of 
appeal, only issue No.2 at page 2 of the appellants brief remain subsisting as 
valid.  It is derived from the 2nd ground of appeal.  It states thus – “In the 
interpretation of clauses 7, 8, 9 and 10 of the partnership Agreement, 
whether expenses are to be paid before the declaration of profit or 
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loss.”  The appellant framed no issue from the fourth ground of appeal and 
proceeded to rather argue the ground directly at page 7 of its brief. 
 
The respondent in its brief also framed one issue for determination as follows 
–  

“Whether on a true interpretation of clauses 7, 8, 9 and 10 of 
exhibit A either party could claim full reimbursement from the 
other party in the event of loss or a “debit balance in the 
partnership business?” 

 
In my view, the issues for determination are –  
 

1. Whether the Honourable Court of Appeal was right to have held 
that the plaintiffs claim for refund of expenses and cost of chicken 
feed may be justified if a proper account is taken and it shows that 
the joint venture has made a profit or at the very least has not made 
a loss. 

2. Whether on the preponderance of the evidence at the trial 
proceedings, the Court of Appeal was right to have allowed the 
appeal before it and set aside the orders and judgment of the trial 
Court. 

 
The expenses in issue here refers to the sum of D16,797 spent by the 
appellant to transport and deliver two containers of chicken feed to the 
defendants place of business and another sum of 25,004 Dutch guilders 
being the unpaid balance of the cost of the last two containers of chicken feed 
delivered to the respondent and which cost had not been paid to the suppliers 
in Netherlands.  The appellant as plaintiff claimed for the refund by the 
respondent of these sums in paragraph 13 of the statement of claim.  See 
page 4 of the record of this appeal.  The trial Court held that the plaintiff’s 
claim succeeded and entered judgment ordering the respondent herein as 
defendant to refund the said expenses to the plaintiff and pay the plaintiff 
D10,000 general damages and interest.  It is this judgment that the Court of 
Appeal dismissed and set aside the orders. 
 
Having stated these brief facts, I will now proceed to deal with the first issue.  
It is clear from lines 3 – 22 of page 195 – 199 that the decision of the Court of 
Appeal that the “claim for refund of expenses may only be justified if a 
proper account is taken and it shows that the joint venture has made 
profit or at the very least has not made a loss” is based solely on that 
Courts interpretation of exhibit A, the partnership agreement.  The court relied 
particularly on clauses 7, 8, 9 and 10 of the said agreement to reach the 
above conclusion.  For this reason, it is these agreement we must consider to 
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be able to determine this issue one way or the other.  For this purpose I will 
reproduce the clauses hereunder. 
 

7. “All expenses incurred by Greengold Ltd for the execution of 1 
TERMS AND CONDITIONS above, will be deducted from the sales 
proceeds of marketable chicken before the sharing of profits.  
The deductible sum will be paid directly to GG.” 

8. “All expenses incurred by Kombo Poultry Farms Ltd for the 
execution of paragraph 4, 5 and 6 of the above terms and 
conditions will be deducted from the sales proceeds of 
marketable chickens before the sharing of profits.  This 
deductible sum will be paid directly to Kombo Poultry Farms.” 

9. “The net profit i.e. after the deduction of all expenses incurred by 
GG and KPF respectively, will be shared 30% (thirty percent) to 
GG and 70% (seventy percent) to KPF.” 

10. “The net loss, if any, will be shared in the same ratio, as in 
paragraph 9 of the Terms and Conditions.” 

 
The wordings of the above clauses of the agreement are clear, simple, 
straightforward and unambiguous.  Clauses 8 and 9 state that All the 
expenses incurred by the plaintiff and the defendant as the case may be “will 
be deducted from the sales of marketable chicken before the sharing of 
it profits. Clauses 9 in providing for sharing of net profit between the parties 
in certain ratio stated after the words “net profit” the following words “

Since the words are clear and unambiguous, the Court is bound to give them 
their literal, ordinary and grammatical meaning without twists and 
interpolation.  The words literally and ordinarily mean that expenses shall be 
refunded to the parties that incurred them before it can be considered if the 
partnership had made profits or losses.  I find it difficult to conceive how 
profits can be declared before the expenses are paid.  It is absurd and 
incongruous to suggest that profits can be declared before deduction of 
expenses.  Net profits literally mean profit after settlement of all costs.  The 
word “net” is denied in the Sixth Edition of Black’s Law Dictionary at page 
1040 as “that which remains after all allowable deductions such as 
charges, expenses, discounts, commissions, taxes, etc. are made.”  It 
also defined “net profit” at page 1041 as “profits after deduction of all 
expenses.  Clauses 8 and 9 clearly provide that the incurred expenses will be 
deducted from the sales of proceeds of marketable chicken.  The provisions 
did not state that the deductions shall be made from declared profits.  There 
is need to call to mind the fact that the plaintiff claimed for refund of expenses 
and not for its share of the profits.  If it had claimed for its share of profits, 
then the contention that the partnership has not made profits would have 

i.e. after 
deducting of all expenses incurred by GG and KPF respectively.” 
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been relevant and tenable.  The Court of Appeal with due respects fell into 
palpable error when it held at lines 10 – 11 page 197 of the record of this 
appeal that “the refund of expenses “before the sharing of profits,” 
presupposes that profits are made.”  I think that this error is the result of 
unduly emphasizing the words “sharing of profits.”  With due respects to 
that panel of distinguished jurists, this approach is not correct and is likely to 
defeat the intention of the parties to the contract as expressed in the clear 
wordings of their agreement.  It is a trite principle of interpretation of 
documents that the wordings should not be read in isolated patches as the 
Court of Appeal did in this case.  It must be read as a whole.  This is the most 
natural and genuine exposition of a document.  The words therein must be 
interpreted in the light of other provisions of the document. The decision of 
the Court of Appeal that the claim for refund can only be justified after a 
proper account has been taken is completely at variance with the express 
words of exhibit A.  Such an intention was never expressed in any words in 
that document.  In the same vein, it is against the express words of exhibit A 
for the Court of Appeal to have held that a claim for refund of expenses can 
only be justified after such account is taken and it shows that the joint venture 
has made profit.  It is an inveterate and hallowed principle of interpretation 
that the intention as conveyed by the words used must be gathered from the 
written instrument itself.  The Court cannot substitute its own intention and 
wishes for the expressed intention of the parties.  It does not lie within the 
jurisdiction of a Court to rewrite an agreement for the parties by reading into it 
terms or words that are not stated therein. 
 
In the light of the foregoing, I resolve the first issue herein in favour of the 
appellant and hold that this appeal succeeds on ground one. 
 
I will commence the determination of issue No.2 by pointing out that the 
decision of the trial Court in the evidence including the findings of facts was 
not touched by the Court of Appeal and therefore left in tact.  The Court of 
Appeal rather based its decision solely on the interpretation of exhibit A.  After 
holding that there was no basis for refund of the expenses to the plaintiff 
within the terms of the agreement, it proceeded to set aside the orders and 
judgment of the trial Court.  Now that this Court has reversed its decision on 
the interpretation of exhibit 7, its decision allowing the appeal to it and setting 
aside the judgment and orders of the trial Court is left baseless.  The findings 
of fact remain valid and subsisting since they were not reversed or set aside 
by the Court of Appeal.   
  
It is on the basis of these findings that the trial Court arrived at its judgment.  
Those findings followed an incisive review and evaluation of the evidence, led 
by both sides.  The said findings and holdings are that –  
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1. Under clauses 7 and 8 of exhibit A, the partnership agreement, the 
partnership was responsible for paying the expenses of a partner 
incurred in the execution of the partnership business. 

2. Paragraph 6 of the statement of defence is a tacit admission of 
Paragraph 7 of the statement of claim that the plaintiff incurred the 
expense of D16,797 to transport and deliver containers of chicken 
feed to the defendant in the Gambia.  Therefore the plaintiff proved 
that it incurred the said expenses. (Lines 14 – 19 page 36 of the 
record of appeal) 

3. Under clause 6 of the partnership agreement, the defendant is 
responsible for sales and keeps the proceeds. (Lines 9 – 10 page 37 
of the record of this appeal) 

4. Since sales were made, the plaintiffs said expenses of D14,797.00 
ought to have been refunded irrespective of any losses incurred by 
the parties. (Lines 17 – 19 page 37 of the records of this appeal) 

5. Clause 10 of the agreement provides what the partners should do in 
the case of the partnership incurring any loss.  The defendant did 
not put in any claim in respect of this.  (Lines 19 – 21 page 37 of the 
record of this appeal) 

6. The defendant had not refunded to the plaintiff its said expenses of 
D17,797.00.  The defendant is liable to refund the plaintiff the said 
expenses incurred in the execution of the partnership business 
(Lines 23 – 24 page 37 and lines 1 – 2 page 38 of the record of 
appeal). 

7. on a balance of probabilities, it believed the witnesses of the plaintiff 
and disbelieve the witness for the defendant.  (Lines 6 – 7 page 41 
of the records of appeal.) 

8. The extra two containers of feed were imported on credit on behalf 
of the partnership and the proceeds of the sale of the feed were to 
be used in building up the capital of the partnership business. (Lines 
6 – 10 page 41 of the record of appeal.) 

9. It was the defendant who alone sold the feed and kept the proceeds 
without paying for the money owed to the shippers of the feed in 
Holland.  The defendant is therefore liable to pay the sum of money 
owed the shippers of the two containers of chicken feed.  (Lines 11 – 
14 page 41 of the records of this appeal). 

10. On the available evidence it is clear that the defendant had 
breached the partnership agreement it entered into with the plaintiff. 
(Lines 16 – 17 page 41 of the record of appeal). 

11. It was the responsibility of the defendant to pay the plaintiff the 
expenses of D17,797.00 and the sum of 25.004 Dutch guilders 
being cost of the two containers of chicken feed which is still being 
owed to the shippers.  The defendant has failed to pay despite 
repeated demands by the plaintiff.  The defendant has thus 
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breached the agreement. (Lines 18 – 24 page 41 and Lines 1 – 4 
page 42 of the record of appeal. 

12. The plaintiff is entitled to general damages. 
 
The evidence on record amply support these findings.  This Court has no 
reason to interfere with those findings. In the light of the foregoing, I hold that 
ground 4 of this appeal succeeds.   
 
I have refrained from dealing with the observation of the Court of Appeal that 
the claim for D16,797.00 and 25,004 Dutch guilders were not specially and 
specifically pleaded and proven, because as the Court of Appeal itself said it 
is “an aside”.  It is mere obiter dictum and did not form part of the ratio 
decidendi.  Such an aside or observation cannot form the basis of an appeal.  
Dealing with it, as it is will amount to an academic exercise which a court 
should not engage in. 
 
The judgment of the Court of Appeal is hereby set aside.  The judgment of the 
trial High Court delivered on 7th of December 2001 in Civil Suit No.80/99 is 
hereby restored.  The appellant is entitled to cost. 
 
         
Savage JSC (CJ)           I Agree 
 
Niki Tobi – JSC               I Agree 
 

 
 

Appeal Succeed 
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1. UNITED DEMOCRATIC PARTY 
2. NATIONAL RECONCILIATION PARTY 
3. MOMODOU K. SANNEH 

V 
1. THE ATTORNEY GENERAL 
2. INDEPENDENT ELECTORAL COMMISSION 

 
SUPREME COURT OF THE GAMBIA 

 
 CS 4/2007 

 
IN THE MATTER OF SECTION 5 AND 127 OF THE CONSTITUTION OF 
THE REPUBLIC OF THE GAMBIA 1997 
AND 
IN THE MATTER OF THE LOCAL GOVERNMENT (AMENDMENT) ACT 
2007 
 
MAMBILIMA (MRS), JSC (PRESIDED) 
SEMEGA-JANNEH, JSC 
NIKI TOBI, JSC 
JONES DOTSE, JSC (Read the Ruling) 
AGIM, AG. JSC 
       12th February, 2008. 
           
ADMINISTRATIVE LAW – Legislative powers to make laws-function. 
 
COURT – Power of Courts to fill in Lacuna in law. 
 
CONSTITUTIONAL LAW – Supremacy of the Gambian Constitution. 
 
JURISPRUDENCE – Exercise of inherent powers – By courts. 
 
JURISDICTION – What Orders to make when court lacks jurisdiction. 
 
PRACTICE AND PROCEDURE – Dismissal of Court process in Limine – 

Power of court thereof. 
 
FACTS:  The Applicants herein, on 17th December, 2007 filed a Writ of 
Summons which was accompanied by a statement of claim invoking the 
original jurisdiction of the Supreme Court for the following reliefs: 
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(a) A declaration that the Bill entitled the Constitution of the Republic of 
The Gambia 1997 (Amendment) Act passed by the National 
Assembly on 6th day of September 2007 and assented to by the 
President on 1`st day of October, 2007 runs contrary to the spirit and 
intendment of Section 193(1) of the constitution of the Republic of 
The Gambia 1997 and therefore void and of no effect. 

(b) A declaration that the Bill entitled the Local Government 
(Amendment) Act 2007 passed by the National Assembly on 31st day 
of October 2007 and assented to by the President on 19th day of 
November 2007 was made in excess of the powers conferred on the 
National Assembly and the President. 

(c) A declaration that the Local Government (Amendment) Act 2007 (Act 
No.13 of 2007) is null, void and of no effect. 

(d) An injunction restraining the 2nd Defendant from holding an/or 
conducting elections for the Municipal and Local Government 
Authorities Scheduled for 24th January 2008 under the Local 
Government Act as amended and the Constitution of the Republic of 
The Gambia, as amended. 

 
The Applicants also filed a motion for interlocutory injunction against the 2nd 
Respondents herein, The Independent Electoral Commission seeking 
essentially the entire reliefs in paragraph (D) of the reliefs stated supra.  This 
application was fixed for hearing by the Chief Justice as single judge of the 
Court when the matter came up for hearing. The Respondents herein entered 
conditional appearance. 
 
The 1st Respondent thereafter filed a notice of preliminary objection and 
contended that the Supreme Court lacked jurisdiction to entertain the matter 
because –  

(i) The suit is improperly constituted and thereby incompetent before 
the Court. 

(ii) The suit filed is an abuse of Court process because the reliefs 
sought are legally unavailable as the Court cannot grant same. 

(iii) The Plaintiffs (i.e. the Applicants herein) lack locus standi to initiate 
the suit. 

(iv) The Supreme Court lacks original jurisdiction to entertain election 
matters. 

On the part of the 2nd Respondents, they also filed a motion on notice praying 
the Court to dismiss the Applicants suit on the grounds that same does not 
disclose a cause of action against it. 
 
On the 16th day of January, 2008, the Honourable Chief Justice sitting as a 
sole Judge of the Supreme Court upheld ground (a) of the 1st Respondents 
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preliminary objection on the basis that the 1st and 2nd Applicants do not exist 
and therefore cannot maintain the suit. 
 
The instant application has therefore been filed by the Applicants under Rule 
54 of the Gambian Supreme Court Rules 1999 seeking a Review of the 
decision of the single judge of the Supreme Court by a bench of five justices. 
 
It is to this Review application that the learned Ag. D.P.P. has taken the 
preliminary objections against. 
 
ISSUE: 
 Whether it was right by the applicants to bring an application for review to a 
panel of five justices of the Supreme Court in order for them to review a 
decision given by a single judge of the Supreme Court on major Constitutional 
issue. 
 
HELD: (Application Struck Out) 
1. Conflict between an Act and Rules made thereunder – How 

resolved 
Since the Supreme Court Act, 1999 is a substantive Law and the 
Supreme Court Rules, subsidiary legislation, in case of conflict the 
provisions of the Supreme Court Act take precedence. 

 
2. Proper constitution of Supreme Court to hear application for 

review of the decision of a single judge of the Supreme Court 
The preliminary objection therefore succeeds on the ground that the 
Review application from a decision of a single judge of the Supreme 
Court cannot be heard by a panel of this Court constituted by five 
justices but by seven justices as stipulated in the Supreme Court Act, 
1999 and the Rules of Court. 

 
3. On whether the courts have power to fill in lacuna in any law. 

Courts of law qua judex do not have the competence to fill in lacuna in 
the law, that is the exclusive Consitutional functiuon of the legislature. 
As the Constitution clearly provides for separation of powers, this court 
or any court for that matter cannot fill a lacuna in any law. [NEPA V 
Atukpor (2001) 1 NWLR Pt 693, 96, referred to] P.347. 

 
4.    On the exercise of the Inherent powers of courts. 

Courts of law do not exercise their inherent powers in vacuo or in a 
vacuum but in relation to an enabling law. There must exist an 
enabling law to accommodate or assimulate the exercise of the 
powers, the court is born with which are the inherent powers. Inherent 
jurisdiction of the court is not at large and cannot be so exercised. The 
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stay is certainly not the limit of the exercise of Inherent power. If it is 
so, courts will certainly abuse it. 

      
5.     On function of court to do justice.  

The issue of doing justice by the courts is not one way traffic for the 
plaintiff only; it is a two-way traffic both for the plaintiff and the 
defendant. The court, as the Independent umpire so to say, holds the 
balance or pendulum between the parties in the truth searching 
process to do justice to all parties in the adjudication process. 

  
6.     On Supremacy of the Gambia Constitution. 

The Constitution of The Gambia is supreme.  The supremacy is 
provided for in section 4 of the Constitution.  It occupies the first place 
in the Legal System of The Gambia and its jurisprudence. It is the 
beginning and the end. Using the Greek language, it is the alpha and 
the omega of the Legal System.  It is not just one perimeter fence 
policing the Legal System of The Gambia.  it is much more than that.  It 
is the barometer with which or by which the entire Legal System is 
mirrored and measured.  As a matter of law, it is the King of the entire 
Legal System and all the statutes of The Gambia and the common law 
of The Gambia obey or better, to use the celebrated Chinese 
language, Kowtow, for survival and life as it breathes life to all of them.   

 
7.    Whether it is right for a court to dismiss a process in limine.            

Dismissal of a court process in limine is the greatest punishment that a 
plaintiff can suffer. A court of law can grant the order as a last resort 
and not just for the asking. A Court of law must be satisfied that the 
order is granted in only deserving cases. 

      
8.    On what order to make by court when it lacks jurisdiction to hear 

a matter. 
It is trite law that when a Court lacks jurisdiction to entertain or hear a 
matter, the order that the court can competently make is that of striking 
out and not dismissal [Ojora V Odunsi (1959) 4 FSC 189; Din V 
Inspector-General of Police (1980) 1 NWLR Pt 17, 471; Dr Onagoruwa 
V Inspector-General of police (1991) 5 NWLR Pt 193, 593; Chief 
Nelson V Chief Ebanga (1998) 8 NWLR Pt 563, 701; Udo V Cross-
River State Newspaper Corporation (2001) 14 NWLR Pt 732, 116 
referred to] P.348. 

 
Gambian cases referred to in the judgment: 
Halifa Sallah & V Clerk of the National Assembly &  
2005 (Unreported) judgment of the Supreme Court No 1/2005 
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Foreign cases referred to in the judgment: 
Chief Nelson V Chief Ebanga (1998) 8 NWLR Pt 563; 701 
Din V Inspector-General of Police (1980) 1 NWLR Pt 17, 471 
Dr. Onagoruwa V Inspector-General of Police (1991) 5 NWLR pt 193, 593 
Ojora Vodunsi (1959) 4 FSC 189 
Udo V Cross River State Newspaper Corporation (2001) 14 NWLR Pt. 732, 
116 
 
Gambian Statutes referred to inn the judgment: 
The Constitution of the Republic of the Gambia of  
Section 193(1), 125 (2), Chapter VI, VII, VIII 
The Constitution of the Republic of the Gambia (Amendment) Act. 
The Local Government (Amendment) Act  No. 13 2007 
The Gambia Supreme Court Act, No 3 of 1999 Sec. 3(2), 8(1) & (2) 
 
Gambian Rules of Court Referred to in the judgment: 
The Gambian Supreme Court Rules of 1999 Rule 54, 2, 60, 55. 
 
Counsel: 
A.N.M.O. Darboe Esq. for plaintiffs/applicants 
Emmanuel Fagbenle Esq. with him Samuel O. Ajayi Esq., Emmanuel 
Nkea Esq. and Njammeh Jallow (Miss) for the 1st defendant/respondent 
Amie Joof-Conteh (Mrs.) for the 2nd defendant/respondent 
 
DOTSE, JSC (Delivering the lead judgment) This Ruling has been 
predicated upon an objection taken by the Acting Director of Public 
Prosecutions (D.P.P.) Emmanuel Fagbenle Counsel for the ATTORNEY-
GENERAL, the 1st Defendant/Respondent, hereafter referred to as the 1st 
Respondent to a motion on notice filed by the Plaintiffs/Applicants acting per 
their Counsel A.N. M. O. DARBOE in their bid to seek a Review of a decision 
given by a single Justice of the Supreme Court. 
 
Formulating his grounds for the preliminary objection, the learned Ag. D.P.P. 
stated the grounds as follows:- 

1. The motion is incompetent before the Court. 
2. The Court lacks jurisdiction to entertain the application. 

 
Before I proceed to discuss the reasons given by the Ag. D.P.P. for his 
objections to the hearing of the motion before the Supreme Court, it is 
deemed expedient to give a brief background to the instant application. 
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The Applicants herein, on 17th December, 2007 filed a Writ of Summons 
which was accompanied by a statement of claim invoking the original 
jurisdiction of the Supreme Court for the following reliefs: 
 

(e) A declaration that the Bill entitled the Constitution of the Republic of 
The Gambia 1997 (Amendment) Act passed by the National 
Assembly on 6th day of September 2007 and assented to by the 
President on 1`st day of October, 2007 runs contrary to the spirit and 
intendment of Section 193(1) of the constitution of the Republic of 
The Gambia 1997 and therefore void and of no effect. 

(f) A declaration that the Bill entitled the Local Government 
(Amendment) Act 2007 passed by the National Assembly on 31st day 
of October 2007 and assented to by the President on 19th day of 
November 2007 was made in excess of the powers conferred on the 
National Assembly and the President. 

(g) A declaration that the Local Government (Amendment) Act 2007 (Act 
No.13 of 2007) is null, void and of no effect. 

(h) An injunction restraining the 2nd Defendant from holding an/or 
conducting elections for the Municipal and Local Government 
Authorities Scheduled for 24th January 2008 under the Local 
Government Act as amended and the Constitution of the Republic of 
The Gambia, as amended. 

 
The Applicants also filed a motion for interlocutory injunction against the 2nd 
Respondents herein, The Independent Electoral Commission seeking 
essentially the entire reliefs in paragraph (D) of the reliefs stated supra.  This 
application was fixed for hearing by the Chief Justice as single judge of the 
Court when the matter came up for hearing. The Respondents herein entered 
conditional appearance. 
 
The 1st Respondent thereafter filed a notice of preliminary objection and 
contended that the Supreme Court lacked jurisdiction to entertain the matter 
because –  

(v) The suit is improperly constituted and thereby incompetent before 
the Court. 

(vi) The suit filed is an abuse of Court process because the reliefs 
sought are legally unavailable as the Court cannot grant same. 

(vii) The Plaintiffs (i.e. the Applicants herein) lack locus standi to initiate 
the suit. 

(viii) The Supreme Court lacks original jurisdiction to entertain election 
matters. 

On the part of the 2nd Respondents, they also filed a motion on notice praying 
the Court to dismiss the Applicants suit on the grounds that same does not 
disclose a cause of action against it. 
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On the 16th day of January, 2008, the Honourable Chief Justice sitting as a 
sole Judge of the Supreme Court upheld ground (a) of the 1st Respondents 
preliminary objection on the basis that the 1st and 2nd Applicants do not exist 
and therefore cannot maintain the suit. 
 
The instant application has therefore been filed by the Applicants under Rule 
54 of the Supreme Court Rules 1999 seeking a Review of the decision of the 
single judge of the Supreme Court by a bench of five justices. 
 
It is to this Review application that the learned Ag. D.P.P. has taken the 
preliminary objections against. 
 

Arguing the case before this Court, the Learned Ag. D.P.P. stated that 
what went before the Honourable Chief Justice as a single judge of the 
Supreme Court was an interlocutory matter as is provided under Section 
125(2) of the Constitution of the Republic of The Gambia, 1997. 

 
According to the Ag. D.P.P. there is a proviso to this Section 125(2) of the 
Constitution, 1997 which does not give the power or right to the Applicant to 
come before a panel of five judges for review as the Application of the 
Applicant has stated. 

 
What the Applicant ought to have done was to bring a fresh application before 
a panel of five justices of the Supreme Court and not a Review application as 
has been done in this case. 
 
Learned Ag. D.P.P. therefore force fully submitted that the instant application 
is in contravention of and violates section 125(2) of the Constitution of the 
Republic of The Gambia, 1997. 
 
The learned Ag. D.P.P. further made references to the Supreme Court of the 
Gambia Act, 1999 No.3 of 1999 wherein Section 3(2) thereof re-enacts the 
same provisions in section 125(2) of the Constitution, 1997. 
 
Learned Ag. D.P.P. therefore contended that once the quorum of the 
Supreme Court is not less than five justices, and those provisions do not 
confer jurisdiction on the full bench of five to review a decision of a single 
judge, it follows from rules of review recognized under the Gambian 
Jurisdiction that it is only the said single judge who can review the application 
if a fresh application is not filed.  Counsel therefore contended that an 
application for review made to a panel of five justices of the Supreme Court 
as is the case herein is incompetent. 
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On the second ground of the objection, the Learned Ag. D.P.P. stated 
that the only Review Jurisdiction conferred on the Supreme Court is 
contained in Sections 8(1) and (2) of the Supreme Court Act, 1999 
already referred to supra and by it, the review panel is composed of 
seven justices and not five as is the case herein. 

 
Learned Ag. DP.P. therefore contended that this Court lacks jurisdiction to 
review the decision given by the single judge of the Supreme Court. 
 
It must be noted that, learned Counsel for the Independent Electoral 
Commission preferred to be silent in this case and did not make any 
submissions. 
 
On his part, Learned Counsel for the Applicants, A.N.M.O. DARBOE 
submitted that the objection is misconceived –  
 

Learned Counsel submitted that what is sought to be reviewed is not 
an Interlocutory matter but a final decision. 

 
Counsel submitted that the proviso in Section 125(2) of the 1997 Constitution, 
dealt with Interlocutory applications and not final decisions as the decision by 
the single judge in the matter has turned out to be a final decision.  In that 
respect therefore, Learned Counsel argued that a fresh application is not 
possible under the proviso contemplated in Section 125(2) of the 1997 
Constitution. 
 
Under the circumstances, Counsel postulated the issue that, the only 
recourse for his clients, following the decision of the single judge dismissing 
the entire suit on grounds of Res Judicata is for them to come for review 
under Rule 54 of the Supreme Court Rules 1999. 
 
Learned Counsel referred the Court to the definition of Court in Rule 2, the 
Interpretation Section of the Supreme Court Rules, 1999 where the Court is 
stated to refer to Supreme Court and Supreme Court actually includes a 
single justice, five or more justices thereof.  Thus the reference in Rule 54 of 
the Supreme Court Rules to the Court actually refers to either the single 
justice, a bench of five or more justices. 
 
If I understand the submission of Mr. Darboe on this point, then it is to the 
effect that since the Supreme Court Rules and the Constitution are silent on 
the power of Review when a single justice gives a decision which completely 
determines the rights of the affected party as opposed to a temporary or 
interlocutory decision in which case a fresh application can be brought under 
the proviso in section 125(2) of the 1997 Constitution the Court must exercise 
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its inherent jurisdiction to do justice in the matter by reviewing the decision of 
the single justice. 
 
It is the contention of Learned Counsel for the Applicants that to allow the 
decision of a single justice to stand without any remedy would do a lot of 
injustice to the parties in a constitutional matter such as the Applicants have 
instituted in this Court. 
 
Learned Counsel for the 1st Respondent by leave of the Court responded to 
the submissions of Counsel for the Applicants by stating that it is the nature of 
the application to the Court and not the decision that is given by the Court that 
determines whether a matter is interlocutory or not. 
 
In the view of Counsel, whenever a single justice of the Supreme Court err’s 
in giving a decision, the recourse is under the proviso to Section 125(2) of the 
1997 Constitution for a fresh application to a panel of five justices or for a 
Review of seven justices of the Court under Section 8 of the Supreme Court 
Act of 1999. Counsel therefore prayed that the objections be upheld and the 
motion for review dismissed. 
 
The main issue for determination in this Ruling is under what circumstances 
can an application for Review be applied for by a party that finds a decision 
given by a single justice of the Supreme Court finally dealing with and 
disposing of a major constitutional issue such as the instant case under the 
guise of an interlocutory application. 
 
Section 125(2) of the Constitution of the Republic of The Gambia provides as 
follows:- 
 

“The Supreme Court shall be constituted by uneven number of 
not less than five judges of the Court. 
 
“Provided that a single judge of the Court may exercise the 
powers of the Court in any interlocutory matter, which may be 
subject to a fresh application to a bench of five judges of the 
Court.”  emphasis mine. 

 
It is clear from the above quoted constitutional provision that whilst the 
section confers jurisdiction in all interlocutory matters on a single justice of the 
Court, the constitution also reserves the right to a party aggrieved by the said 
decision or the lack of a decision thereof to file a fresh application in the 
matter to a bench of five justices for reconsideration. 
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I am of the view that this right to file a fresh application should be interpreted 
in a very flexible and liberal manner to allow either party to the action file a 
fresh application on the matter provided the decision given in the matter is 
interlocutory. 
 
In the instant case, it has been argued that the decision of the single justice 
has been final and the entire constitutional suit commenced by them has 
been dismissed. 
 
Under the circumstances, it is clear that the Applicants cannot bring a fresh 
application before a panel of five judges of the Court, because as at now 
there is no suit pending before the Supreme Court again. 
 
Besides, the Applicants themselves have stated that they want a Review of 
the decision of the single justice to be made by a panel of five justices. 
 
Admittedly, Part V of the Supreme Court Rules, 1999 Rules 54 to 60 deal with 
applications for review. 
 
Rule 54 states as follows –  

“The Court may review any decision made or given by it on any of 
the following grounds “. 

 
The power of review therefore vests in the Supreme Court to be exercised in 
the manner set out in the rules stated therein. 
 
However, Section 8 of the Gambia Supreme Court of the Gambia Act, 1999 
provides as follows:- 

8(1).   “The Supreme Court may review any decision made or 
given by it, on such grounds and subject to such conditions as 
may be prescribed by the rules of Court.” 
 

(2)   “The Supreme Court, when reviewing its decision under this 
section, shall be constituted by not less than seven justices of 
the Supreme Court.” emphasis mine 

 
Since the Supreme Court Act, 1999 is a substantive Law and the Supreme 
Court Rules, subsidiary legislation, in case of conflict the provisions of the 
Supreme Court Act take precedence. 
 
From the above, it is my decision that the power of review mentioned in Rule 
54 by law must be exercised by a panel of not less than seven justices of the 
Supreme Court as contained in Section 8(2) of the Supreme Court Act, 1999. 
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It will therefore be seen that, whilst the Applicants need not file fresh 
application as is contained in the proviso to section 125(2) of the 1997 
constitution, in order to vary, alter or review the decision of the single justice 
of the Supreme Court, they can legitimately file an application for review 
under the circumstances of this case. However such an application would 
have to be made to a panel of not less than seven justices of this Court 
instead of the panel of five justices that the Applicants mentioned in their 
paragraph 3 of the affidavit in support. 
 
It is therefore the decision of this Court that the objections raised by the Ag. 
D.P.P., to wit –  

(i) That the motion for review is incompetent before the Court and  
(ii) That the Court as presently constituted lacks jurisdiction to hear the 

application have been sustained. 
 
The preliminary objection therefore succeeds on the ground that the Review 
application from a decision of a single judge of the Supreme Court cannot be 
heard by a panel of this Court constituted by five justices but by seven 
justices as stipulated in the Supreme Court Act, 1999 and the Rules of Court. 
 
The Applicants are however granted the liberty by this Court to file an 
application invoking the jurisdiction of this Court for a Review of the decision 
of the single justice of this Court pursuant to Section 8(2) of the Supreme 
Court Act, 1999. 
 
This is because as a Constitutional Court, with the preserve of having 
jurisdiction in constitutional matters, it is the duty of the Court to ensure that 
the constitutional rights of parties are determined on the merits and by a full 
bench of five justices or seven justices whichever is most convenient under 
the circumstances. 
 
I however realize that the time limit set in Rule 55 of the Supreme Court Rules 
1999 for the commencement of Review applications has elapsed.  This Court 
in exercise of its discretion in Rule 60 of the Supreme Court Rules hereby 
grants an extension of up to 14 (fourteen days) to the Applicants to file an 
Application for Review to a panel of not less than seven justices if they so 
wish. Save as stated above, the preliminary objection succeeds. 
 
The instant application for Review is struck out as incompetent as the court 
lacks jurisdiction. 
 
Being a constitutional case, there will be no order as to costs. 
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TOBI JSC This matter has to do with Local Government elections. The 
plaintiffs/applicants want to stop the conduct of the elections into the 
Municipal and Local Government Authorities.  On 17th December, 2007, the 
plaintiffs/applicants filed a writ of summons accompanied by statement of 
claim in which they invoked the original jurisdiction of this Court under section 
127 of the 1997 Constitution of the Republic of The Gambia. They asked for 
three declaratory relief’s against the Bill entitled the Constitution of the 
Republic of The Gambia 1997 (Amendment) Act passed by the National 
Assembly and assented to by the President, on the ground that it is contrary 
to the spirit and intendment of section 193(1) of the Constitution and therefore 
null, void and of no effect.  They also asked for an injunctive relief restraining 
the Independent Electoral Commission, the 2nd defendant, from holding 
and/or conducting elections for the Municipal and Local Government 
Authorities scheduled for 24th January 2008. 
 
The Attorney-General of The Gambia, Mrs. Marie Saine Firdaus filed a Notice 
of Preliminary Objection on the following grounds:- 
  

“(a)  That the suit is improperly constituted and thereby incompetent 
before  
        the Court. 
(b)   The suit filed is in abuse of Court process because the relief’s sought 

are  
        legally unavailable as the Court cannot grant same. 
(c)   The plaintiffs lack locus standi to initiate the suit. 
(d)   The Supreme court lacks original jurisdiction to entertain election   
        matters.” 

 
Following the decision of this Court in the unreported case of Halifa Sallah 
and 3 others v Clerk of the National Assembly and 2 others, SCC 
No.1/2005, the learned Chief Justice, as a single Judge of the Court, upheld 
the preliminary objection.  Savage, C.J, said at pages 33 and 34 of the 
Ruling:  

“The Supreme Court decision is unambiguous, clear and 
straightforward.  It decided that the first and second plaintiffs and 
other parties have been subsumed in the new legally registered 
political party.  In the light of this it stands to reason therefore 
that the third plaintiff who on occasions doubles as 
representative of the first plaintiff belongs to a party which the 
Supreme Court regarded as being part of NADD.  In view of the 
above, I agree entirely with the learned Attorney-General that the 
suit is improperly constituted and is thereby incompetent and I so 
hold.” 
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Dissatisfied with the ruling of the learned Chief Justice, the 
plaintiffs/applicants filed a motion for the following reliefs:- 

“(a)   Review the decision of the Honourable Chief Justice sitting 
as a  
         single judge contained in the ruling dated 16th January 2008 
on   
         the grounds that exceptional circumstances exist to warrant  
         such review; 
(b) To make an order setting aside the said decision.” 

 
The motion is supported by an affidavit of five paragraphs. 
 
On 1st February, 2007, the Attorney-General filed a preliminary objection on 
the motion for review.  The two grounds of the objection read –  
 “(a)   The motion is incompetent before the Court as constituted. 

(b)   The Court lacks jurisdiction to entertain the application as  
        constituted.” 

 
Learned Acting D.P.P., Mr. Emmanuel Fagbenle argued that as the 
application before the Court is not a fresh one as required by the proviso to 
section 125(2) of the Constitution, it is incompetent.  He submitted that the 
application, as it stands, is a violation of the Constitution.  He pointed out that 
the only provision for review is Rule 54 of the Rules of the Supreme Court, 
1999.  He also called the attention of the Court to section 8 of the Supreme 
Court Act, 1999 in respect of the power of the Supreme Court to review its 
decision.  Counsel concluded that the matter ought to have come to the Court 
by way of fresh application under section 125(2) of the Constitution and not 
by way of a review.  He urged the Court to dismiss the application. 
 
Learned Counsel for the plaintiffs/applicants, Mr. A.N.M.O. Darboe contended 
that the objection is misconceived.  He maintained that what is sought in the 
review is not an interlocutory order but a final order.  The application referred 
to in the proviso to section 125(2) of the Constitution is an interlocutory 
proceedings; and not a final one as in the motion before the Court, counsel 
argued.  He submitted that the course open to the aggrieved party is to apply 
under Rule 54 of the Rules of the Supreme Court for a review.  He called the 
attention of the Court to the definition of Supreme Court in Rule 2 of the Rules 
of the Court. 
 
Learned Counsel pointed out that there is no provision in either the 
Constitution or the Rules of this Court on how to deal with final determination 
by a single Judge of the Court.  To learned counsel, that is a lacuna in the law 
and urged the court to do justice.  He submitted that the proviso to section 
125(2) of the Constitution provided for recourse by an aggrieved party to a 
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panel of five Judges so that the rights of the applicants may be subject to 
some temporary order.  He argued that the basis of his submission is justice 
and the inherent jurisdiction of the Court.  He explained that section 8 of the 
Supreme Court Act provides for a review by a panel of not less than seven 
Judges.  The section, learned Counsel submitted, deals with a matter in a 
case where one of the parties, dissatisfied with a decision of five Judges, 
appeal to a panel of seven Judges.  He urged the court to dismiss the 
objection. 
 
The provisions that have come for interpretation or construction are section 
125(2) of the Constitution, Rule 54 of the Rules of the Supreme Court and 
Section 8 of the Supreme Court Act.  I will take the provisions seriatim and in 
their ipsissima verba,

(a) exceptional circumstances which have resulted in 
miscarriage of justice; 

 for ease of reference.  
 
Section 125(2) of the Constitution provides –  

“The Supreme Court shall be constituted by an uneven number of 
not less than five judges of the Court. 
Provided that a single judge of the Court may exercise the powers 
of the Court in any interlocutory matter, which may be subject to 
a fresh application to a bench of five judges of the Court.” 

 
Rule 54 of the Rules of the Supreme Court is in the following terms –  

“The Court may review any decision made or given by it on any of 
the following grounds: 

(b) discovery of new and important matter or evidence which 
after the exercise of due diligence, was not within the 
applicant’s knowledge or could not be produced by him at 
the time when the decision was given.” 

 
Section 8 of the Supreme Court Act reads –  

“(1)   The Supreme Court may review any decision made or given 
by it on such grounds and subject to such conditions as may be 
prescribed by the rules of Court. 
(2) The Supreme Court reviewing its decision under thi 
section, shall be constituted by not less than seven Justices of 
the Supreme Court.” 

 
By section 125(2) of the Constitution, the Supreme Court is ordinarily 
constituted by five Judges.  The number cannot be less than five.  In other 
words, five is the minimum.  It can be more than five.   
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For the purposes of the motion, the proviso is most relevant.  It has two legs.  
The first one is that a single Judge can exercise the powers of the Court in 
interlocutory matters.  That was what Savage, C.J. did and he is correct in 
assuming the jurisdiction to hear the motion of the plaintiffs/applicants.  The 
second one is that an applicant can file a fresh application to a bench of five 
Judges.  It is my view that the proviso anticipates an applicant not satisfied 
with the exercise of the power of the Court by a single Judge. I should pause 
here to say that the single Judge need not be the Chief Justice.  He can be 
any other Judge of the Court.  After all, the proviso to section 25(2) 
generically provides for a single Judge, who can be the Chief Justice or a 
Judge of the Supreme Court. 
 
A fresh application is a new application.  A fresh application could be a 
repetition of the application heard by the single Judge.  It could be an entirely 
new application.  An applicant has the freedom of the air to improve on his 
earlier application to the single Judge.  As a matter of law, the content of the 
fresh application within the meaning of the proviso to section 125(2) is not 
easily fathomable.  The applicant can repair, if I may use that expression 
unguardedly, his earlier application to the single Judge, in the light of possible 
faults pointed out in the Ruling of the single Judge.  The doctrine of res 
judicata

(1) It is not a final judgment. 

 will not apply for two reasons   
 

(2) The proviso is a constitutional provision, which could in its dominating 
position abrogate, nullify or knock down the common law doctrine of 
res judicata, even if it was a final judgment. 

That is enough for section 125(2) of the Constitution. 
 
I go to Rule 54.  The rule provides for review of decisions of the Supreme 
Court by that court.  The rule provides for two grounds for review.  The 
plaintiffs/applicants have invoked the first ground, and it is the nebulous and 
at times vague concept of exceptional circumstances, a fairly slippery concept 
of law.  The above goes for Rule 54. 
 
Section 8 of the Supreme Court Act is related to Rule 54.  Both deal with 
review by the Supreme Court of its decision.  By way of cross reference, 
section 8(1) relates to Rule 54.  It seems clear to me that the expression 
“such grounds and subject to such condition as may be prescribed by the 
rules of Court” in section 8(1) is what Rule 54(a) and (b) provides. 
 
In the motion before us, the plaintiffs/applicants have asked for a review of 
the Ruling of the learned Chief Justice.  The learned Acting D.P.P. says the 
wrong procedure is adopted.  That is the cause of the quarrel.  He submitted 
that the plaintiffs/applicants should have come by way of fresh application 
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under section 125(2) of the Constitution.  In the alternative, the 
plaintiffs/applicants ought to have come under section 8 of the Supreme Court 
Act for a review. 
 
I think the learned Acting D.P.P. is right.  Fresh application and review are not 
synonyms even in their remotest etymological or adjectival meanings.  A 
review, as the word implies, deals with something existing.  As a matter of 
fact a review deals with an exercise in respect of an existing thing. it also 
means to re-examine, reconsider or revise.  Although a fresh application may 
deal with an existing thing, it lacks the element of a review of that existing 
thing.  In my view fresh application is not the same thing as review.  They are 
poles apart, if not kilometers apart. 
 
Learned counsel for the plaintiffs/applicants, apparently finding himself in a 
helpless situation, submitted that there is some lacuna in the law.   I told him 
during hearing of the objection that courts of law qua judex do not have the 
competence to fill in lacuna in the law.  That is the exclusive constitutional 
function of the Legislature.  That is what the Constitution of The Gambia 
rightly provides.  Chapter VI provides for the Executive.  Chapter VII provides 
for the Legislature while Chapter VIII provides for the Judiciary.  As the 
Constitution clearly provides for separation of powers, this court or any court 
for that matter cannot fill a lacuna in any law.  That is the constitutional 
function of the National Assembly established under section 87 of the 
Constitution.  See the Nigerian case of NEPA V ATUKPOR

On the issue of doing justice in the matter, I must say that justice is not one 
way traffic for the plaintiff only; it is a two-way traffic both for the plaintiff and 
the defendant.  The court, as the independent umpire so to say, holds the 
balance or pendulum between the parties in the truth searching process to do 
justice to all the parties in the adjudication process.  While I say this, I cannot 
blame counsel for the plaintiffs/applicants for urging this court to do justice to 
his clients.  After all, it is good advocacy for counsel to express pockets of 
emotions, sentiments and bias for the case of his client.  After all, his main 
hire is to present the case of his client to the best of his professional ability 

 (2001)1 NWLR 
(Pt.693) 96. 
 
Learned Counsel also urged this court to exercise its inherent jurisdiction and 
do justice in the matter.  Courts of law do not exercise their inherent powers in 
vacuo or in a vacum but in relation to an enabling law.  There must exist an 
enabling law to accommodate or assimilate the exercise of the powers the 
Court is born with, which are the inherent powers.  Inherent jurisdiction of the 
court is not at large and cannot be so exercised.  The sky is certainly not the 
limit of the exercise of inherent power.  If it is so, courts will certainly abuse it. 
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and competence.  This is exactly what learned counsel did and he is right in 
doing that.  
 
The Constitution of The Gambia is supreme.  The supremacy is provided for 
in section 4 of the Constitution.  It occupies the first place in the Legal System 
of The Gambia and its jurisprudence. It is the beginning and the end. Using 
the Greek language, it is the alpha and the omega of the Legal System.  It is 
not just one perimeter fence policing the Legal System of The Gambia.  it is 
much more than that.  It is the barometer with which or by which the entire 
Legal System is mirrored and measured.  As a matter of law, it is the King of 
the entire Legal System and all the statutes of The Gambia and the common 
law of The Gambia obey or better, to use the celebrated Chinese language, 
Kowtow, for survival and life as it breathes life to all of them.  It is in that kingly 
position that the proviso to section 125(2) provided for a fresh application to 
the bench of five Judges; and the plaintiffs/applicants are bound to obey the 
subsection. 
 
I entirely agree with learned Acting D.P.P. that the motion filed by the 
plaintiffs/applicants is a violation of the proviso to section 125(2) of the 
Constitution and I do not have any difficulty to declare it null and void ab initio, 
and I so declare.  I should say that all litigants seeking relief in the courts of 
The Gambia must obey the Constitution.  They have not the slightest choice 
in the matter.  The position of the law is as tight, straight, and as strict as that. 
 
Learned Acting D.P.P. has urged this court to dismiss the motion.  Why 
dismissal, I ask?  Dismissal of a court process in limine is the greatest 
punishment that a plaintiff can suffer.  A court of law can grant the order as a 
last resort and not just for the asking.  A court of law must be satisfied that the 
order is granted in only deserving cases, and the deserving cases must be 
really deserving.  I sound repetitive.  Repetition is at times good for emphasis. 
Courts of law normally dismiss cases in their judgments after hearing 
evidence.  And so when a court of law is called upon to dismiss an action in 
limine

It is my understanding of the preliminary objection that this court lacks the 
jurisdiction to hear the motion.  That is the element of competence involved in 
the motion.  That apart, the motion clearly says that this court lacks the 
jurisdiction to entertain election matters.  It is trite law that when a court lacks 
jurisdiction to entertain or hear a matter, the order that the court can 
competently make is that of striking out and not dismissal of the matter.  See 
the Nigerian cases of 

, it must do so with utmost caution. That is the point I am struggling to 
make.  I hope I have succeeded in making it. 
 

Ojora V Odunsi (1959)4 FSC 189.  Din V Inspector-
General of Police (1980)1 NWLR (pt 17) 471; Dr. Onagoruwa V Inspector-
General of Police (1991)5 NWLR (Pt 193) 593; Chief Nelson V Chief Ebanga 
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(1998)8 NWLR (Pt 563) 701; and Udo V Cross River State Newspaper 
Corporation (2001)14 NWLR (Pt 732) 116.  If the motion is dismissed a 
subsequent action could be caught by the doctrine of res judicata 

 

if the 
motion finally disposes of the matter.  That is not justice to the 
plaintiffs/applicants.  That will be clear injustice to them, and this court cannot 
afford such injustice.  I think the justice of the case will be met if the 
plaintiffs/applicants are given another opportunity, if they so wish, to have 
another bite at the cheery, whether this time around, the drink will be 
palatable or sweet. 
 
 
In the light of the above, I am unable to accept the invitation of Mr. Emmanuel 
Fagbenle to dismiss the motion.  I will rather strike it out. It is for the above 
reasons and the more detailed reasons given by my learned brother, Dotse, 
J.S.C. in his lead judgment that I too strike out the motion. 
 
 
 
MAMBILIMA           I Agree 
 
JANNEH                 I Agree 
 
AGIM, Ag. JSC I Agree 
       
 
 
      Application Struck Out 
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1. PA NJIE GIRIGARA & SONS LIMITED 
2. PA NJIE GIRIGARA 

V 
ACE LIMITED 

 
SUPREME COURT OF THE GAMBIA 

 
SC 1/2001 

 
 
M. ARIF, CJ – (Presided) 
H.B. JALLOW, JSC 
A.B. WALI, JSC 
E.O. OGWUEGBU, JSC 
K.E. AMUA-SEKYI, JSC (Read the lead judgement) 
 

15th December 2007 
 
COURT – Power of court to award interest  
 
COURT – Interest – Court consideration     
 
DAMAGES – Interest – Discretionary power of court 
 
JURISDICTION – Interest – Inherent powers of court to award 
 
STATUTES – Application of statutes of general application 
 
ISSUE: 
Whether the trial court was right, when it held that there was no agreement as 
to interest between the parties and therefore dismissed the plaintiff action. 
  
FACTS:  The plaintiff, a limited liability company dealing in building materials 
sold goods worth the sum of D346,461 to the Defendants who in turn handed 
four bank cheques to cover their indebtedness to the Plaintiff. However when 
these bank cheques were presented to the defendants bankers, they were 
dishonoured. Subsequently the defendants made some payments to the 
Plaintiff leaving a balance of D54,000. The Plaintiff took out a writ for the 
balance and interest thereon. After the writ was issued the defendants paid 
the balance in Court. And the issue of interest was contested at the trial. The 
trial court dismissed the action and held that there was no agreement as to 
Interest. Dissatisfied the Plaintiff went on appeal and the appeal Court held 
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that Interest was payable under the English Bills of Exchange. This judgment 
is now being appeal against this court. 
 
HELD: (Dismissing the appeal) 
1.    Applicaton of received English law in The Gambia 

The application of the Common Law, the doctrines of equity and the 
statutes of England are subject to the provisions of cap 5 and any other 
Act of The Gambia.  In other words, there can be no recourse to them if 
the matter in issue is provided for in the local law. 
 

 2.    Power of court to order interest 
Section 7 of Cap 5 provides that in proceedings tried in any court of 
record for the recovery of debt or damages, the court may, if it thinks fit, 
order that these shall be included in the sum for which judgment is given; 
interest at such rate as it thinks fir on the whole or any part of the debt or 
damages for the whole or any part of the period between the date when 
the cause of action arose and the date of judgment. 

 
The Gambian Statute referred to in the judgment 
Cap 5 Laws of the Gambia  
Sec. 7  
 
Foreign Statute referred to in this judgment 
English Bills of Exchange Act of 1882 
S.2 
 
Counsel: 
S.B.S. Janneh for 1st and 2nd Appellant 
Ms. I.D. Drameh for Respondent 
 
AMUA-SEKYI, JSC: (Delivering the lead judgement) The plaintiff, Ace Ltd, 
is a limited liability company which deals in building materials.  The second 
defendant and his company Pa Njie Girigara & sons Ltd are their customers.  
In the course of their dealings with each other the defendants became 
indebted to the plaintiff in the sum of D346,461 being the cost of building 
materials bought by the defendants from the plaintiff.  On 15th November, 
1993 the defendants issued and handed over to the plaintiff two cheques, one 
for D57,590 and the other for D131,221.  On 15th December, 1993, the 
defendants issued two other cheques, one for D50,000 and the other for 
D107,650.  These four cheques with a total face value of D346,461 were 
intended to discharge the indebtedness of the defendants. 
Unfortunately when the cheques were presented to the bankers of the 
defendants they were dishonoured.  The admission of the issuance of the four 
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cheques and of their dishonour by their bankers was made by the defendants 
in paragraph 3 of their Defence. 
 
For their part, the plaintiff admitted that subsequent to the dishonour of the 
Cheques, the defendants made the following payments to them: 
 
  12/1/94  -  D 57,590 
  4/2/94   -      50,000 
  21/3/94  -      38,871 
  12/5/94  -      30,000 
  13/6/94  -      20,000 
  8/8/94   -      20,000 
  1/10/94  -      10,000 
  3/11/94  -      10,000 
  5/1/95   -      10,000 
  17/4/95  -      46,000 (returned goods) 
       …………… 
        D292,461 
       ……………. 
 
The admission was made in the evidence of Daryanani Dayal, Managing 
Director of the plaintiff at page 13 of the record.  When therefore, the plaintiff 
filed their Writ against the defendants there was an outstanding balance of 
D54,000 on the original sum.  The Writ was issued on 12th February, 1996.  
Before then, the defendants had through their solicitor written to the plaintiff a 
letter in which they said they were forwarding to the plaintiff a cheques for the 
balance of D54,000.  In response, the plaintiff solicitors wrote to say that the 
cheques had not in fact been enclosed in the covering letter and stated that 
they would accept that sum only in part satisfaction of the indebtedness of the 
defendants which they said, stood at D132,372.22.  These letters were written 
on 11th and 18th December, 1995 respectively and were tendered inn 
evidence as Exhibits 7 and 9.  After the Writ was issued the defendants paid 
the D54,000 into court.  Exhibits 6B and 6A which are statements of account 
prepared by the plaintiff on their dealings with the defendants show that the 
difference as to the statement of accounts between the plaintiff and the 
defendants arose because the plaintiff claimed to be entitled to interest at the 
rate of 22%. 
 
The suit was tried before Obayan J who after evidence had been led 
adjourned it for judgment on 11th February, 1999.  Thereafter, he left the 
jurisdiction and it fell on Ihekire J to deliver the judgment.  He found as a fact 
that contrary to the assertion of the plaintiff there was no agreement between 
the parties that interest would be payable.  He dismissed the action.  On 
appeal to the Court of Appeal this finding was not disturbed, but the court held 
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that interest was payable under the English Bills of Exchange Act of 1882 
which applied in The Gambia by virtue of Section 2 of the Law of England 
(Application) Act (Cap.5).  The said section reads: 
 

“2 Subject to the provisions of this and any other Act

        Appeal dismissed

, the 
Common Law, the doctrines of equity, and the statutes of 
General application in force in England on the first day of 
November, 1888, shall be in force in The Gambia”. 

 
The italicized words show that the application of the Common Law, the 
doctrines of equity and the statutes of England are subject to the provisions of 
cap 5 and any other Act of The Gambia.  In other words, there can be no 
recourse to them if the matter in issue is provided for in the local law. 
 
Section 7 of Cap. 5 provides that in proceedings tried in any court of record 
for the recovery of debt or damages the court may, if it thinks fit, order that 
there shall be included in the sum for which judgment is given, interest at 
such rate as it thinks fit on the whole or any part of the debt or damages for 
the whole or any part of the period between the date when the cause of action 
arose and the date of judgment.  Having found that the defendants owed the 
plaintiff nothing the learned judge of the High Court was right in not awarding 
interest.  In my opinion, the Court of Appeal erred in invoking the English Bills 
of Exchange Act of 1882 and on that basis awarding interest to the plaintiff. 
 
Accordingly, the appeal is allowed.  Judgment of the Court of Appeal dated 
19th November, 2001 is hereby set aside.  The action of the plaintiff is 
dismissed.  The order as to cost made by the High Court is restored.  The 
defendants will have their costs in this court and the Court of Appeal 
assessed at D5,000.00. 
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THE O CORPORATION LTD 

V 
KABO AIR LTD 

T.K. MOTORS LTD 
 

THE GAMBIA HIGH COURT OF JUSTICE  
 
            
A.M.A  Dordzie, JHCT 
 
        21st April 2008 
ISSUE: 
Whether an acquaintance of a judge in a matter can be a basis for raising 
objection of bias. 
 
FACTS: The applicants were defendants in the judgment delivered in favour 
of the plaintiff. Dissatisfied with the judgment appealed against same and 
applied to the court for an order of stay of execution of the judgment pending 
appeal. 
However the first defendant judgment debtor applicant filed a further 
application before the court praying that, the court refuses itself from hearing 
the application for stay on the ground bias, because the presiding judge had 
set on a panel that investigated alleged malpractices in the Sheriff department 
of the Court. 
 
HELD: (Application Dismissed) 
1. When to object to the hearing of a case by a judge on ground of 

bias 
It is a legal principle established under the common law that objection 
to panel or judge presiding over a case is taken before hearing 
commences and not after judgment been delivered. If it becomes 
necessary to have such objection post facto, then it is required of the 
applicant to demonstrate the area of the decision that is beclouded by 
bias. [Agyekum V Asakum Engineering Construction Ltd. (1992) 2 
GLR 635, referred to] P.353. 

       
 2.    On whether acquaintance of a judge in a matter can ground an 

objection for bias. 
It is trite that an objection is not taken to a judge sitting on a matter 
merely because he was previously acquainted with the matter. The 
alleged acquaintance must seriously impinge on a matter in 
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controversy. [Asare & Others V The Republic (1968) GLR 50, 
Amponsah V Minister of Defence (1960) GLR 40, referred to] p.354. 

 
Foreign cases referred to in the judgment. 
Agye Kum V Asakum Engineering Construction Ltd (1992) 2 GLR 635. 
Asare & Ors V The Republic (1968) GLR 50 
Amponsah V Minister of Defence (1960) GLR 140. 
 
RULING 
On the 10th of December 2007 exactly ten months after the commencement 
of hearing of the above named suit, this court gave its judgment in favour of 
the plaintiff.  The suit had been pending for 7 years. 
 
The defendants who were dissatisfied with the judgment appealed against 
same and applied to this court for an order staying the execution of the 
judgment pending appeal. 
 
The first defendant judgment debtor applicant herein filed a further application 
before this court praying that this court refuses itself from hearing the 
application for stay on grounds of bias; in that I as the presiding judge of this 
court had sat on a panel that investigated alleged malpractices in the Sheriff 
department of the court. 
 
The court ordered both counsel to file their submissions on this application.  
Counsel for the applicant that is the 1st defendant judgment debtor declined to 
file any submission and said she deems it sufficient to only move the motion. 
 
The plaintiff judgment creditor respondent opposed the application and filed 
an affidavit to that effect.  He relied on the said affidavit in his written 
submission filed on the 17th of April 2008. 
 
It is a legal principle well established under the Common Law that objection to 
panel or a judge presiding over a case is taken before hearing commences 
and not after judgment had been delivered.  If it becomes necessary to take 
such objection post facto then it is required of the applicant to demonstrate 
the area of the decision that is beclouded by bias.  Thus the Supreme Court 
of Ghana in the case of Agyekum V Asakum Engineering Construction 
Ltd (1992) 2 GLR 635 at 651 was guided by this principle to make the 
following pronouncement per Francois JSC: “Moreover, objection to the 
participation of a judge in a trial are taken before the sitting not post 
facto.  Thiat is why the principle revolves around a likelihood of bias.  If 
the matter is already concluded then an applicant must demonstrate the 
bias that beclouded the decision.” 
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This application had been brought post facto, the applicant has not 
demonstrated how my participation in the panel that investigated malpractices 
in the Sheriff division of the court has beclouded my decision in the judgment 
delivered in this suit. 
 
Again it is trite larning that an objection is not taken to a judge sitting on a 
matter merely because he was previously acquainted with the matter.  The 
alleged acquaintance must seriously impinge on a matter in controversy.  In 
the Agyekum case cited supra an objection was raised to a member of panel 
sitting at the Supreme Court for having sat on an aspect of the matter in the 
Court of Appeal.  The application was dismissed based on the above stated 
principle that, what transpired at the Court of Appeal did not impinge on the 
matters in controversy in the Supreme Court. 
 
Similar situations arose in the cases of Asare & others v The Republic 
(1968) GLR 50 and Amponsah V Minister of Defence (1960) GLR 140 
where the Ghana Court of Appeal followed the same principle and dismissed 
the applications. 
 
The controversy between the parties which this court decided is amply 
demonstrated by the Judgment of this court, which is whether there was an 
abuse of the court process by the defendants and whether the plaintiff was 
entitled to damages claimed. 
 
What transpired before the panel that investigated the activities of the Sheriff 
department does not in any way impinge on the controversy between the 
parties decided by this Court. 
 
The application I find has not been brought in good faith and has no merit.  It 
is hereby dismissed. 
 
The application by the 2nd defendant judgment debtor is hereby dismissed on 
the same grounds. 
 
For personal reasons however I do hereby remit the file to the office of the 
Chief Justice to be reassigned. 
 
DORDZIE     

 
 

Application Dismissed 
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THE GAMBIA HIGH COURT  
 
HCT/CR/068/08 

 
Hon Justice Emmanuel Akomaye Agim, PCA 
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COURT – Duty of Court to exercise statutory power 
 
CRIMINAL LAW AND PROCEDURE – Issuing false cheques – Ingredients. 
 
CRIMINAL LAW AND PROCEDURE – Motive of an action – Intention 

Immaterial. 
 
DAMAGES – Award of Compensation – power of court 
 
INTERPRETATION OF STATUTES – Section 145 (1) CPC defined. 
 
WORDS AND PHRASES – Belief and knowledge – Distinguished. 
 
ISSUES: 

1. What are the ingredients of the offence in respect of which the 
appellant was tried and convicted by the Trial magistrate Court. 

2. Did the prosecution prove the commission of the said offence by the 
appellant beyond reasonable doubt. 

3. Whether the order that the appellant pay compensation of D533,745 to 
the respondent is justified in law and in fact. 

 
FACTS: The appellant purchased goods from Link Enterprises, in which 
Musa Jallow is a partner and Proprietor. On account of this purchase the 
appellant on 10 – 10 2005 issued to Musa Jallow two cheques in the total 
value of D533,745 post dated to 30 – 1 – 2006 and 30th March 2006. 
Appellant knew at the time that he had no funds in his account with Standard 
Chartered Bank, Banjul Branch. Musa Jallow presented the cheques for 
payment on the dates stated on them.  They were returned unpaid. Musa 
Jallow drew the attention of the appellant to the fact that the cheques were 
not paid and requested for payment of the purchase price of the goods. The 
several promises of the appellant to pay same failed.  The meeting involving 
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appellant’s father to resolve the issue also failed. Musa Jallow took the unpaid 
cheques to the police to lay a criminal complaint. 
 
HELD: (Dismissing the appeal) 
1. On what constitute the ingredients of the offence of issuing false 

cheques created in S.296 (1) (a) & (b) of the criminal code 
(Amendment) Decree No 86 of 1996, laws of the Gambia. 
 
(1) The accused issued a cheque in respect of an account with a 

bank. (Actus-reus) 
      

(2)  The accused did so when he has no reasonable ground to believe 
that there are no funds or adequate funds in the account to pay 
the amount specified on the cheque within the normal course of 
banking business. (Mens-rea) 

 
2. Evidential burden on accused in a trial for issuing false cheques 

contrary to S.296(i)(a) and (b) Decree No. 86 of 1996 
The said provision places on the accused the evidential burden to 
proof that he had reasonable grounds to believe that there are funds or 
adequate funds in the account to pay the amount specified in the 
cheque.  It did not require that the accused should furnish a 
reasonable excuse or explanation for issuing a cheque when he knew 
that he had no money in his account with the bank.   

 
3. Relevant consideration in trial for issuing false cheque 

The relevant consideration therefore under that section is whether the 
accused had no reasonable ground to believe that there are funds or 
adequate funds in the account to pay the amount specified on the 
cheque within the normal course of banking business.  So what the 
court must consider here are –  

 
(i) If the accused believed he had funds or sufficient funds in the 

account. 
(ii) If he had no reasonable ground to so believe. 

 
4.     On motive and criminal responsibility 

 Unless otherwise expressly declared, the motive by which a person is 
induced to do or omit to do an act, or to form an intention is immaterial 
so far as regard Criminal responsibility. [Nwaebonyi V The State 
(1994) SCNJ 86, referred to] P.5 

    
5. On Distinction between a believe and actual knowledge. 
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Belief is the state of mind of a person who may not be certain as to the 
existence of a fact but reasonably concludes from the circumstances 
that the fact exists. Knowledge implies correctness of belief. The 
degree of certainty or Conviction that a fact exist is higher with 
knowledge, so that a person with full knowledge of the existence of a 
fact can irrebutably be presumed to have believed in its existence. 
[Hall’s case (1985) 81 Cr. App. R. 260, referred to] P.7. 

 
6. Source of power of criminal court to award compensation to 

crime victim 
The jurisdiction to order a convicted person to pay compensation to the 
victim of his crime is expressly vested in the trial court by S.145(1) of 
the Criminal Procedure Code Cap 12:01 Volume III Laws of the 
Gambia 1990 as amended by S.2 of the Criminal Procedure Code 
(Amendment) Decree No.48 of 1995.   

 
7. Quantum of compensation awardable 

Before the amendment, the jurisdiction vested by S.145(1) of the CPC 
on the trial court was limited by the proviso therein to the jurisdiction to 
award an amount not exceeding one thousand dalasis. Against the 
background of economic and social expediency that has so 
depreciated the value of one thousand dalasis as to render the scheme 
of compensation in S.145(1) illusory, the provision was amended by 
S.2 of the CPC (Amendment) Decree No.48 of 1995. This effectively 
removed the restriction on the amount of compensation awardable by 
a trial Court in a criminal trial and left that court with an untrammelled 
discretionary jurisdiction to award any amount it deems fair and 
reasonable. 

 
8. Legally recognised grounds for challenge of compensation award 

It follows therefore from the provision of S.145(1) of the CPC as 
amended that the only legally recognized grounds on which the 
compensation order of the Learned trial Magistrate can be challenged 
are –  
(i) That the accused has not been convicted. 
(ii) In the case of a convicted person, that he is convicted of an 

offence punishable with death. 
(iii) That the beneficiary of the compensation has not suffered 

material loss or personal injury in consequence of the offence 
committed. 

(iv) That the opinion of the trial court that substantial compensation 
is recoverable in a civil suit is wrong. 

(v) That the compensation awarded is not fair and reasonable. 
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9. Whether the loss of use of money arising from failure to pay for 

price of goods delivered amounts to a party suffering material 
loss in consequence thereof as   defined under S.145 (1) of the 
CPC. 
The court of Appeal in Singam Divestment Co. Ltd V Farage 
(unreported) judgment No 53/99 delivered on 6th March, 2006 held 
thus: that the loss of use of money is a material loss that can result 
from the failure of the purchaser of good to pay for the goods as and 
when due, and entitles the supplier of those goods to damages for loss 
of use of the amount due and payable as such purchase price.   

 
10. The nature of the jurisdiction to award crime victim compensation 

in a criminal trial 
The jurisdiction vested in the trial Court in a criminal case is a special 
jurisdiction and so must be exercised within and in accordance with the 
statute creating it.  It is an enabling statutory power for the trial court to 
compensate the victim of a crime for material or personal losses 
resulting from the crime, to avoid the expense and hardship of another 
trial of a civil claim for such loss on the same evidence.  

 
11. Principle underlying crim victim compensation by criminal courts 

This will render the journey for justice painfully long, cumbersome and 
unending and can result in secondary victimization of the complainant. 
The experience is that many victims of crime, after experiencing the 
difficult processes of our criminal trials, prefer not to go through the 
torture of another trial by way of a civil action for remedy for the loss 
suffered from the offence. To avoid this hardship and increase access 
to justice minimal expense and inconvenience, S.145(1) CPC gave trial 
courts the power to both punish the convict as prescribed by law and 
still compensate the victim for such material and personal loss that he 
has suffered as a result of the offence. The principle underlying this 
provision is substantial justice. If the criminal court can conveniently 
determine the civil remedy of compensation recoverable by the victim 
of a crime on the evidence before it, then it should not refrain from 
doing so.   

 
12. Power of court to receive evidence post-convictim to determine 

crime victim compensation 
In the event that there is no such evidence or sufficient evidence, the 
trial court can receive more evidence post-conviction to determine the 
extent of loss and the compensation payable.  This is what the court 
meant in the Horshem Justices case.  Learned counsel for the 
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appellant wrongly applied the case here.  The context of that decision 
and in which it was relied on in Blackstones Criminal Practice is that 
a court considering compensation should not simply pluck a figure out 
of the air, but should receive (where there is non) evidence of loss.  
This accords with the current universal judicial trend that courts should 
strive towards doing substantial justice at all times by adopting 
procedures that will save time and expense and enhance access to 
justice. 

 
13.    On duty of court to exercise enabling statutory power. 

In exercising this enabling statutory power or special jurisdiction, the 
court must do so strictly in accordance with the enabling statute. 
[Sanusi V Ayoola & Ors (1992) 11-12 SCNJ 42, referred to] P.14 

 
14. On whether or not the court should consider the means of the 

Convict in making the award of compensation. 
There is nothing in the clear and Unambiguous words of S.145( 1) 
C.P.C requiring the trial court to consider the means of the convict in 
making an award. Doing so would run counter to the object of the 
statute or produces a futility. [Edward Graham V Lucy Mensah 
(unreported) No 29/2000, delivered on 2nd July, 2006; Harding V 
Harding (1997-2001) GR 34; Gamstar Insurance Ltd V Musa Joof 
(unreported) No 19/2003, delivered on 3rd April, 2006; Independent 
Electoral Commission V Attorney General (1997-2001) GR 630 
referred to] P.14. 

 
Gambian cases referred to in the judgment 
Antoine Banna V Oceon View Resorts Ltd (unreported) judgment of Court of 
Appeal No 3/2003, delivered on 21 March, 2006 
Edward Graham V Lucy Mensah (unreported) judgment No. 29/2000, 
delivered on 20th July, 2006. 
Gambia Insurance Ltd V Musa Joof (unreported judgment No.19/2003, 
delivered on 3rd April, 2006. 
Harding V Harding (1997-2001) April, 2006 
Independent Electoral Commission V Attorney General (1997-2001) GR 630 
Singam Investment Co Ltd V Farage (unreported) judgment of Court of 
Appeal No 53/99, delivered on 6th March, 2006. 
 
Foreign cases referred to in the judgment 
Bolden (1987) 9 Cr. App. R (5) 83. 
Hall’s case (1985) 81 Cr. App. R 260 
Horsehem Justices Ex parte Richards (1985) 1 WLR 986 
Johnstone (1982) 4 Cr. App. R (5) 141 
Nwaebonyi V State (1994) 5 SCNJ 86
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Sanusi V Ayoola & Ors (1992) 11-12 SCNJ 42. 
 
Gambian Statutes referred to in the case 
Criminal Code (Amendment) Decree No 86 of 1996 S.296 (a) 1 & (6) 
Criminal Code Act Cap 10 Laws of The Gambia 1990 S.7. 
Criminal Procedure Code Cap 12:01 VL.III Laws of the Gambia 1990 – as 
amended by S.2 of the Criminal. 
 
Gambia Rules of courts referred to in the judgment 
Procedure code (Amendment) Decree No 48 of 1995. 
S.145(1) 
The Evidence Act 1994 
S.155 (d). 
 
Foreign Statutes referred to in the judgment 
Powers of the Criminal Courts Act of England 1973 
Sec. 35(4) 
 
Counsel: 
M.O.S. Batchilly for the appellant 
Mam Amie Jobe SC for the respondent 

 
AGIM, (Delivering the lead judgement) Upon a careful consideration of the 
grounds of this appeal No.HC.068/08/CR/020/BO and the arguments of 
Counsel to the parties herein, I think that 3 issues arise for determination as 
follows –  
 

4. What are the ingredients of the offence in respect of which the 
appellant was tried and convicted by the Trial magistrate Court. 

5. Did the prosecution prove the commission of the said offence by the 
appellant beyond reasonable doubt. 

6. Whether the order that the appellant pay compensation of D533,745 to 
the respondent is justified in law and in fact. 

 
I will now proceed to deal with the issues seriatim starting with issue No.1. 
 
The accused was charged with issuing false cheques contrary to S.296A(1) 
(b) of the Criminal Code (Amendment) Decree No.86 of 1996 which provide 
that “Any person who issues any cheque in respect of any account with any 
bank when he has no reasonable ground (proof of which shall be on him) to 
believe that there are funds or adequate funds in the account to pay the 
amount specified on the cheque within the normal course of banking business 
shall be guilty of an offence…” 
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The meaning of this clear and unambiguous provision is the subject and the 
basis of disputation both at the trial nisi prius and in this appeal.  The 
appellant contended that the offence created by this provision is not one of 
strict liability and on this basis proceeded to argue that the prosecution had a 
legal and evidential burden to prove that the appellant had the intention to 
defraud Musa Jallow by issuing those cheques (exhibits A and A1) when 
there was no money in the appellant’ s account in the bank.  Along this line, 
counsel has argued that since the appellant explained that the cheques were 
not meant to be cashed but to enable Musa Jallow show them to his partners 
as assurance of the appellant’s intention to pay the value on them, the trial 
court should have acquitted and not convict the appellant.  The respondent 
who had argued at the trial nisi prius that the above provision creates a strict 
liability offence, is silent in this appeal on that issue.  However it is submitted 
in the respondent’s brief that the trial Magistrate did not decide the point but 
correctly stated the law when he reiterated that the section placed the proof of 
“reasonable grounds” on the accused, for his acts.  I think it is necessary at 
this juncture to find out how the learned trial magistrate dealt with this issue.  
In the first paragraph of page 47 of his judgment the Learned trial Magistrate 
stated that “Based on my finding of fact as herein before stated that the 
accused indeed issued exhibits A and A1 to the Pw1, it needs to be 
considered whether the accused had reasonable ground to issue those 
cheques having known that there was no money in his account.”  He 
proceeded to state from the last paragraph of page 51 to the 1st paragraph of 
page 52 of his judgment that the Criminal Code (Amendment) Decree No.86 
1996 requires an accused to show reasonable ground for issuing the cheques 
when there is no money in his account and that therefore the offence created 
therein is not a strict liability offence. It is obvious from the judgment of the 
trial court that the determination of the trial and the conviction of the appellant 
was based on this  view of the court as to the legal requirements of 
S.296A(1)(b) of Decree 86 of 1996.  The primary ground of this appeal, on the 
basis of which the appellant has anxiously argued in his brief is that the 
appellant sufficiently explained the reasonable ground for issuing those 
cheques when he very well knew that he had no money in his account at the 
bank.  The substance of the argument of the respondent in its brief is that the 
explanation of the appellant has no iota of truth and therefore does not show 
reasonable ground for the said issuance of the cheques.  I agree with the 
view of the Learned trial Magistrate and the submission of the appellant that 
the offence created by S.296A(1)(b) of Decree No.86 of 1996 is not a strict 
liability offence.  But, I do not think that the Trial Court and the appellant have 
correctly stated the legal requirements of that provision.  With due respect, 
that court misdirected itself as to the burden of proof placed on the appellant 
by the said S.296A.  There is nothing in that section requiring an accused to 
show reasonable grounds for issuing a false cheque in respect of an account 



                                               MOHAMADOU SISSOHO V INSPECTOR GENERAL OF POLICE                               (Agim, PCA) 

 354 

with a bank when he knew that he has no funds in the account to pay the 
amount specified on the cheque.  The ingredients of the offence of issuing 
false cheques created in S.296A(1)(b) are as follows –  
 

1. The accused issued a cheque in respect of an account with a bank.  
This is the actus reus. 

2. The accused did so when he has no reasonable ground to believe that 
there are no funds or adequate funds in the account to pay the 
amount specified on the cheque within the normal course of banking 
business.  This is the mens rea or mental element. 

 
The prosecution must adduce evidence to establish these ingredients in order 
to establish a case of issuing false cheque under S.296A(1)(b) against an 
accused. The said provision places on the accused the evidential burden to 
proof that he had reasonable grounds to believe that there are funds or 
adequate funds in the account to pay the amount specified in the cheque.  It 
did not require that the accused should furnish a reasonable excuse or 
explanation for issuing a cheque when he knew that he had no money in his 
account with the bank.  The relevant consideration therefore under that 
section is whether the accused had no reasonable ground to believe that 
there are funds or adequate funds in the account to pay the amount specified 
on the cheque within the normal course of banking business.  So what the 
court must consider here are –  
 

(iii) If the accused believed he had funds or sufficient funds in the 
account. 

(iv) If he had no reasonable ground to so believe. 
 
A fortiori, if the court finds that the accused had no reasonable ground to so 
believe, then the offence is established against him. The notion that what is 
required of the accused under the said provision is to furnish reasonable 
explanation or excuse for issuing such cheques is certainly not borne out of 
the clear and unambiguous wordings of S.296A(1)(b).  Such a notion is 
clearly outside the literal meaning of those clear words.  Even if the wordings 
were to be interpreted progressively so as to meet the intendment and 
objective of the provision it can still not accommodate such a notion.  As the 
Learned trial Magistrate held in support of the submission of the appellant at 
the trial nisi prius the objective of S.296A(1)(b) of Decree No.86 of 1996 is to 
stem the rising tide of paying for goods and services by means of false 
cheques.  The cheque is false because it is issued in respect of an account 
with a bank by a person who very well knew that he had no funds or sufficient 
funds in the account to pay the amount specified in the cheque. 
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The appellant in his brief has argued as if the motive for issuing the cheque is 
an ingredient of the offence under S.296A(1)(b).  The appellant who admitted 
that he knew he had no funds in his account with the bank when he issued 
the cheques to Musa Jallow, has consistently contended that he issued the 
cheques in the understanding that Musa Jallow will not cash them but merely 
show them to his partners as an assurance that the appellant will pay for the 
goods.  According to him this and other facts like the previous payments for 
other supplies show that he had no intention to defraud Link Enterprises or 
Musa Jallow.  This is the plank on which he defended the charge against him 
at the trial and on which he has appealed to this court.  There is nothing in 
S.296A(1)(b) suggesting that the motive or purpose for which the cheque is 
issued is an ingredient of the offence created thereunder.  What makes the 
issuance of the cheque a crime is the fact that the accused had no 
reasonable ground to believe that there are funds or adequate funds in the 
account to pay the amount specified on the cheque and not the purpose for or 
motive with which the cheques were issued.  In any case, generally speaking, 
the motive with which a crime is committed is not an ingredient of the crime. 
S.7 of the Criminal Code Act Cap.10 Vol.III Laws of The Gambia 1990 state 
that “unless otherwise expressly declared, the motive by which a person is 
induced to do or omit to do an act, or to form an intention is immaterial so far 
as regards criminal responsibility.  The Nigerian Supreme Court in 
Nwaebonyi V The State (1994)5 SCNJ 86 held that motive is immaterial in 
fixing criminal responsibility. So the ingredients of the offence of issuing false 
cheques under S.296A(1)(b) of Decree No.86 of 1996 which the prosecution 
must prove beyond reasonable doubt by credible and cogent evidence is the 
issuance of the cheques and the fact that the accused had no reasonable 
ground to believe that he had funds or sufficient funds in the account to pay 
the amount stated on the cheque.   
 
Having stated as above I will now proceed to consider as issue No.2, whether 
from the evidence on record, the prosecution proved the commission of the 
said offence by the appellant beyond reasonable doubt as to justify the 
conviction of the appellant by the trial Magistrate Court.  The evidence on 
record disclosed the following admitted and undisputed facts –  
 

1. The appellant purchased goods from Link Enterprises, in which Musa 
Jallow is a partner and Proprietor. 

2. On account of this purchase the appellant on 10 – 10 2005 issued to 
Musa Jallow two cheques in the total value of D533,745 post dated to 
30 – 1 – 2006 and 30th March 2006. 

3. Appellant knew at the time that he had no funds in his account with 
Standard Chartered Bank, Banjul Branch. 

4. Musa Jallow presented the cheques for payment on the dates stated 
on them.  They were returned unpaid. 
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5. Musa Jallow drew the attention of the appellant to the fact that the 
cheques were not paid and requested for payment of the purchase 
price of the goods. The several promises of the appellant to pay same 
failed. The meeting involving appellant’s father to resolve the issue 
also failed. 

6. Musa Jallow took the unpaid cheques to the police to lay a criminal 
complaint. 

 
These are the facts established by the evidence of the prosecution.  The 
appellant did not deny these facts.  He admitted them in his testimony.  He 
however explained in defence that –  
 

1. It was Musa Jallow who influenced him to issue those cheques to 
enable Musa Jallow show them to his oversea partners as an 
assurance that the appellant will pay for the goods. 

2. He told Musa Jallow not to present the cheques for payment because 
he had no funds in his account and that Musa Jallow agreed not to 
present the said cheques for payment. 

3. He intends to pay for the said goods and therefore has no intention to 
defraud the appellant.  He is yet to pay because he has no money. 

 
It is clear from the above facts that at the time the appellant issued the 
cheques to Musa Jallow and uptill now he knew that he had no funds in the 
account to pay the amount specified on the cheques.  There is no doubt that 
since he knew that he had no funds in the account he must have believed that 
he had no funds in the account when he issued the cheques.  The evidence 
has established not only the belief of the appellant but also his knowledge.  
As Boreham J said in Hall’s case (1985)81 Cr.App. R 260 at p.264 belief, of 
course is something short of knowledge.  It may be said to be the state of 
mind of a person who may not be certain as to the existence of a fact but 
reasonably concludes from the circumstances that the fact exists.  Knowledge 
goes further than belief.  It implies correctness of belief.  The degree of 
certainty or conviction that a fact exists is higher with knowledge, so that a 
person with full knowledge of the existence of a fact can irrebutably be 
presumed to have believed in its existence. Since the evidence established 
that the appellant issued the two cheques to Musa Jallow with full knowledge 
that he had no funds in his account with Standard Chartered Bank Banjul 
Branch, then the case against him was proved and his conviction is valid. 
 
As I had said his explanation as to why he issued the cheques is irrelevant in 
the light of the clear and express wordings of S.296A(1)(b) of Decree No.86 
of 1996.  In any case his said explanation even if it were entitled to any 
attention, will still not help him, because it is equivocal and rather serves to 
confirm the prosecutions case that the said cheques were meant to be 
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encashed on the dates indicated on them as payment for the goods supplied 
to the appellant.  This equivocation is clear from his testimony in examination 
in chief and in cross-examination as follows –  

1. In examination in chief he first testified that he had an understanding 
with Musa Jallow that the cheques will not be presented for payment.  
Towards the tail end of his testimony in examination in chief at the 1st 
paragraph of page 27 he stated that “it was also agreed that before 
the cheques mature, I will pay the money and he will give me back 
my cheques.

2. In cross-examination, the appellant in explaining why the two 
cheques in issue in this case are dated, while exhibit C issued about 
the same period is not dated, stated at page 29 of the records of this 
appeal as follows –  

”  I understand this to mean that if the appellant fails to 
pay the money before the maturity date, then Musa Jallow was 
entitled to present the cheques for payment. 

(a) “I gave Musa the cheques not dated because they are not to be 
cash.”(sic) 

(b) “I dated all these cheques but when I dated the cheques that means 
they should cash them.”(sic) 

 
It is in evidence that the two cheques (exhibits A and A1) in issue here and in 
respect of which he was tried and convicted by the trial Court for the offence 
under S.296A(1)(b) Decree 86 of 1996 are dated 30 – 1 – 2006 and 30 – 3 – 
2006 respectively.  Since they are dated, it follows from the above quoted 
testimony of the appellant, that he intended that Musa should cash same.  
The explanation of the appellant is contradictory and self defeating.  
Furthermore, the explanation to my mind amounts to an admission of guilt.  
The appellant by that explanation admits that he issued the false cheques 
with no intention to pay the amount stated thereon being the purchase price 
of the goods but to merely impress Musa Jallow’s overseas partner that 
payment for the goods have become assured by the cheques on the dates 
stated therein.  In essence he is admitting that he conspired with Musa Jallow 
to deceive Musa’s partner.  This is the deception that S.296A(1)(b) is meant 
to discourage. His claim that he was induced to do so by Musa Jallow is of no 
moment and in any case was not believed by the Learned Trial Magistrate.  
The appellant did not appeal against that portion of the trial court’s judgment 
as follows –  

“The possibility is near remote that Pw1 who is also a shareholder in 
Link Enterprises would accept a post dated cheque from the accused 
with the understanding that he should not cash the cheque when infact 
he was according to the accused under pressure from his partners to 
recover the accused person’s debt.  This contention does not agree 
with common sense.  However I find that this contention however 
strange was consistently maintained by all defence witnesses.“ It 
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remains binding on him.  See Antoine Banna V Ocean View Resorts 
Ltd (unreported decision of the Gambia Court of Appeal in Civil 
Appeal No.3/2003 of 21st March 2006) 

 
In the light of my foregoing determination of issues Nos. 1 and 2, I hold that 
the conviction of the appellant by the Learned Trial Magistrate is justified in 
fact and in law.  This appeal therefore fails on grounds 1 and 6 in the petition 
of appeal.  Having thus held, I will now proceed to deal with grounds 2, 3, 4 
and 5 and the arguments thereon in the appellant’s brief challenging the order 
of the trial court that the appellant pay compensation of D533,745 to the 
complainant.   
 
The appellant has in this appeal mounted a two-pronged challenge to the 
compensation order as follows –  
 

(a) That the Learned trial Magistrate lacked the jurisdiction to 
make the compensation order. 

(b) That the order is not justifiable in fact and in law. 
 
Let me straightaway say that I do not think that the contention that the 
Learned trial Magistrate lacks the jurisdiction to make the compensation order 
is valid in law.  The jurisdiction to order a convicted person to pay 
compensation to the victim of his crime is expressly vested in the trial court by 
S.145(1) of the Criminal Procedure Code Cap 12:01 Volume III Laws of the 
Gambia 1990 as amended by S.2 of the Criminal Procedure Code 
(Amendment) Decree No.48 of 1995.  Before the amendment, the jurisdiction 
vested by S.145(1) of the CPC on the trial court was limited by the proviso 
therein to the jurisdiction to award an amount not exceeding one thousand 
dalasis.  The provision before the amendment read as follows –  

“When any accused person is convicted by any court of any offence 
not punishable with death and it appears from the evidence that some 
other person, whether or not he is the prosecutor or a witness in the 
case has suffered material loss or personal injury in consequence of 
the offence committed and that substantial compensation is, in the 
opinion of the court, recoverable by that person by Civil Suit, such 
court, may in its discretion and in addition to any other lawful 
punishment, order the convicted person to pay to that other person 
such compensation as the court deems fair and reasonable; 
Provided that in no case shall the amount awarded exceed one 
thousand dalasis.

Against the background of economic and social expediency that has so 
depreciated the value of one thousand dalasis as to render the scheme of 

” 
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compensation in S.145(1) illusory, the provision was amended by S.2 of the 
CPC (Amendment) Decree No.48 of 1995 in the following words –  
 

“The Criminal Procedure Code is amended in subsection (1) of section 
145 by –  

(a) Deleting the colon immediately before the proviso and replacing 
it with a full-stop; and  

(b) Deleting the proviso.” 
 
This effectively removed the restriction on the amount of compensation 
awardable by a trial Court in a criminal trial and left that court with an 
untrammelled discretionary jurisdiction to award any amount it deems fair and 
reasonable. 
It follows therefore from the provision of S.145(1) of the CPC as amended 
that the only legally recognized grounds on which the compensation order of 
the Learned trial Magistrate can be challenged are –  

(vi) That the accused has not been convicted. 
(vii) In the case of a convicted person, that he is convicted of an offence 

punishable with death. 
(viii) That the beneficiary of the compensation has not suffered material 

loss or personal injury in consequence of the offence committed. 
(ix) That the opinion of the trial court that substantial compensation is 

recoverable in a civil suit is wrong. 
(x) That the compensation awarded is not fair and reasonable. 

 
It is clear from the records of this appeal that the appellant is convicted of an 
offence not punishable with death.  The evidence on record also show that 
Musa Jallow (the complainant) supplied the appellant the goods in the name 
of Link Enterprises.  There is nothing to show that Link Enterprises is an 
incorporated company as to regard it as having a personality separate from 
that of its owners.  The evidence show that Musa Jallow is the sole proprietor 
of Link Enterprises in the Gambia with overseas partners.  He is therefore the 
alter ego of Link Enterprises.  This is further confirmed by the fact that the 
cheques in question in this case were issued to him in his name.  It is also 
clear from the evidence that Musa Jallow operating under the name and style 
of Link Enterprises suffered material loss in consequence of the offence 
committed by the appellant.  The material loss consists of the price of the 
goods and loss of use of the money from the date of maturity of the cheques 
till date.  For if the purchase price had been paid as the appellant had 
promised, that is, before the dates indicated in the cheques, the money would 
have been available for further use by Musa Jallow who as the evidence 
shows is a trader.  The Gambia Court of Appeal in Singam Investment Co. 
Ltd V Farage (unreported decision in Civil Appeal No.53/99 delivered on 
6th March 2006) held that the loss of use of money is a material loss that can 
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result from the failure of the purchaser of good to pay for the goods as and 
when due, and entitles the supplier of those goods to damages for loss of use 
of the amount due and payable as such purchase price.  According to the 
Court of Appeal in that case this is an item of loss the court can presume from 
the failure or refusal to pay the debt without the necessity of proof of such 
loss.  The court held that in addition to the common law, the statutory basis 
for such presumption is S.155 (d) of the Evidence Act 1994 which provides 
that “the Court may presume the existence of any fact which it thinks likely to 
have happened regard being had to the common course of natural events, 
human conduct and public and private business, in their relation to the fact of 
the particular case and in particular the court may presume. The submission 
of Learned Counsel for the appellant at page 13 of the appellant’s brief that 
the evidence on record did not show that the complainant suffered material 
loss in consequence of the offence is therefore not correct in law and in fact.  
The appellant himself admitted that he has not paid the purchase price of the 
goods up till date.  That is the payment he intended to make by exhibits A and 
A1.  Pw1 said he presented the said exhibits for payment and the bank 
returned them unpaid.  The appellant himself corroborated this and has 
maintained even in this appeal that he cannot pay same because he has no 
money”.  There is no doubt that the complainant has suffered loss of the 
purchase price of the goods.  Learned Counsel himself had submitted in his 
final address at the trial that “the victim of a bounced cheque however already 
has a remedy in law which is an action in civil proceedings to recover the 
amount stated in the said cheque.”  It becomes difficult to understand how he 
can now competently contend on appeal that the Learned trial Magistrate was 
wrong to have ordered the appellant to pay the complainant the purchase 
price of the goods as reflected in the amount stated in exhibits A and A1.  He 
has clearly thereby acknowledged that the complainant suffered loss as a 
result of the issuance of the false cheques.  The case of Horshem Justices 
Ex-parte Richards (1985)1 WLR 986 relied on by Learned Counsel for the 
appellant as authority for arguing that where there is no evidence of material 
loss an award of compensation cannot be made is inapplicable to this case 
since there is evidence of material loss here.. 
 
At pages 13 to 14 of the appellant brief, it is argued in support of ground 3 of 
the petition of appeal that the trial court in making the compensation order did 
not have regard to the appellant’s means and that the court being aware that 
the appellant was broke as it stated at page 55 of the records of appeal still 
proceeded to make an order of compensation.  The question that arises from 
this submission is whether the trial magistrate was bound to consider the 
means of the accused in making the award of compensation.  This question 
can only be determined by reference to S.145(1) of the CPC as amended 
which prescribes the jurisdiction and procedure of trial Courts to award 
compensation in criminal cases. The jurisdiction vested in the trial Court in a 
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criminal case is a special jurisdiction and so must be exercised within and in 
accordance with the statute creating it.  It is an enabling statutory power for 
the trial court to compensate the victim of a crime for material or personal 
losses resulting from the crime, to avoid the expense and hardship of another 
trial of a civil claim for such loss on the same evidence. This will render the 
journey for justice painfully long, cumbersome and unending and can result in 
secondary victimization of the complainant. The experience is that many 
victims of crime, after experiencing the difficult processes of our criminal 
trials, prefer not to go through the torture of another trial by way of a civil 
action for remedy for the loss suffered from the offence. To avoid this 
hardship and increase access to justice minimal expense and inconvenience, 
S.145(1) CPC gave trial courts the power to both punish the convict as 
prescribed by law and still compensate the victim for such material and 
personal loss that he has suffered as a result of the offence. The principle 
underlying this provision is substantial justice. If the criminal court can 
conveniently determine the civil remedy of compensation recoverable by the 
victim of a crime on the evidence before it, then it should not refrain from 
doing so.  S.145(1) CPC enables the court to determine it.  Considering the 
phraseology of that provision, in the event that there is no such evidence or 
sufficient evidence, the trial court can receive more evidence post-conviction 
to determine the extent of loss and the compensation payable.  This is what 
the court meant in the Horshem Justices case.  Learned counsel for the 
appellant wrongly applied the case here.  The context of that decision and in 
which it was relied on in Blackstones Criminal Practice is that a court 
considering compensation should not simply pluck a figure out of the air, but 
should receive (where there is non) evidence of loss.  This accords with the 
current universal judicial trend that courts should strive towards doing 
substantial justice at all times by adopting procedures that will save time and 
expense and enhance access to justice. 
 
However, in exercising this enabling statutory power or special jurisdiction, 
the trial court must do so strictly in accordance with the enabling statute.  The 
Nigerian case of Sanusi V Ayoola & ors (1992)11/12 SCNJ 42 held 3 – 5 
provides a useful guide on the exercise of enabling statutory power.  Having 
thus stated, I will now proceed to consider if the trial magistrate was bound by 
S.145(1) CPC as amended to have regard to the means of the convict in 
making the award of compensation.  I do not think so.  There is nothing in the 
clear and unambiguous words of the said S.145(1) CPC requiring the trial 
court to consider the means of the convict in making an award.  The clear 
words of that provision must be given effect.  I do not have any reason in law 
to read it differently.  I would have been minded to do so if the literal meaning 
of the provision is absurd or is not reasonably workable or runs counter to the 
object of the statute or produces a futility.  See the Gambia Court of Appeal 
decisions in Edward Graham V Lucy Mensah in Civil Appeal No.29/2000 
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delivered on 20th July 2006, Harding V Harding (1997 – 2001)GR 34, 
Gamstar Insurance Ltd V Musa Joof in Civil Appeal No.19/2003 delivered 
on 3rd April 2006 and the Supreme Court decision in I.E.C. V A-G (1997 – 
2001) GR 630 held 1.The statement quoted by the learned counsel for the 
appellant from Blackstones Criminal Practice (supra) cannot apply here 
because that statement was founded on the specific provision of S.35(4) of 
the Powers of Criminal Courts Act 1973 of England expressly requiring the 
convicting court to have regard to the means of the convict.  Even under that 
English Act, it is not the duty of the trial magistrate or judge to initiate inquiries 
into such matter, it is the responsibility of the convict to inform the court of his 
resources.  See the English case of Bolden (1987) 9 Cr. App R (5) 83.  It is 
also not the duty of the prosecutor to establish the offender’s means.  See 
another English case of Johnstone (1982)4 Cr App R.(5) 141.  All the above 
decisions are based on the express statutory requirement of the above 
mentioned English Act that the convicting court take into account the means 
of the offender in considering crime victim compensation.  See paragraph 
E14.4 of page 1714 of Blackstones Criminal Practice 1992. 
 
Even under the said S.35(4) of the Powers of Criminal Court Act 1973, the 
decision of this court would still be justified as the convict would have failed to 
discharge his responsibility to inform the court of his means.  That duty is 
certainly not discharged by the vague and meaningless statement “I am 
broke”.  The duty can only be discharged by a full and particularized 
disclosure.  Where a duty is placed by law on a party to disclose his 
resources, he must do so fully and clearly.  See the Gambia Court of Appeal 
decision in Kabba Jawara V Tijan Touray in Civil Appeal No.65/2007 
delivered on the 25th February 2008. 
 
In the light of the foregoing, I uphold that the conviction of the appellant and 
the order that the appellant pay the complainant compensation in the sum of 
D533,745.00 as justified in fact and law.  I also hold that the entire appeal 
lacks merit and is accordingly dismissed. 
 
 
  
 

 
 

       Appeal dismissed 
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