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Introduction

The Plaintiffs, by a Writ of Summons filed on 27t April, 2017 and issued on 9t Mey

2017, sought certain declarations and reliefs from this Court. These relate to: .

(2) a declaration that sections 178, 179, 180 and 181A of the Cnmmal Code

(Cap. 10:01) are unconstitutional and made m .excess ef legislative

authority and therefore null and void; T

(b) a declaration that sections 178, 179 and 180 of the Cnrnlnal Code which

relate to criminal defamation are void:

(c) an order striking out eectlens 178 179, 180 and 181A of the Criminal

. Code on the ground that they are uneonstltutlenal and
(d) such further or other relief the Court may deem fit to make.

Z: This Ceurt notes that while referenee is made in the heading of the Writ of
Summons to eectlen 173A (1) (a) and (c) of the Information and Communications
(Amendment) Act, 2013 whose cenetf’tutlenahty was presumably intended to be
challenged thle has not specifically been prayed for in the Writ of Summons. Rather,
the SUbjE‘:Ct hae been prayed for and argued in the Plaintiffs’ Statement of Case This

cannot equate to a prayer in the Writ of Summons for which specific relief is being

¢ 5. sought. A party filing a Wit | In Court must be specific as to the relief or reliefs being

2 -:'E'IQIZ""seught from the Court; it is not for this Court to make a presumption in that regard.

The general rellef being sought from the Court as the Court may deem fit to make

has to be eensequen’ual on the specific reliefs contained in the Writ of Summons. A

ch_a_llenge that questions the valic ity of an Act of Parliament cannot qualify as being
consequential. The challenge has to be specific so as to put this Court and the

Defendant on notice as regards what the Plaintiffs’ real complaint is.
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3. That said, this Court has considered the Import and effect of section 173A (1)
(@) and (c) of the Information and Communications (Amendment) Act. 2013, coupled
with the fact that the Defendant had in its Statement of Case and during oral heanng

before this Court conceded the Plaintiffs’ argument that the said section is not :n_

Gambia. It is on these bases and in the interest of justice that this Court allowed
learned Counsel for both the Plaintiffs and the Defendant to make eral submrssrons
on this section of the Inférmation and Communications (Amendment) Act 2013. This
must be viewed as an exception and is not to serve as a precedent for any court.

§
"‘.

4, Accordingly, this judgment considers the matters specrﬂcally prayed for in the

Writ of Summons along with section 173A (1) (a) and (c) ef the lnfermatron and
Communications (Amendment) Act, 2013, which are challenged as h'a'i)ing been
enacted in excess of parliamentary authorrty and therefere uncenstltutlonal In that
context, the declarations and relrefs seught can be merged into a single relief,
namely seeking a declaration that seetlens 178, 179, 180 and 181A of the Criminal

Code and section 173A (1) (a) and (c) of the lnferm,atlen and Communications

practltleners |n The Gambra By the nature of their profession and the Union

representmg mem Ders of the profession, the Plaintiffs have interest in the laws that
relate to and affect mase communication and the practice of journalism in The

2 Gambia, partreularly those laws that criminalise certain aspects of “free speech”.

6 _The sections of the Constitution of the Republic of The Gambia that the

ke Plaintiffs claim are traversed by the named sections of the Criminal Code and the

(h) and (4) and sections 207 and 20S. The sections of the Criminal Code in issue
| :essentrally criminalise defamation against a person. The section in the Information
and Communications (Amendment) Act, 2013 makes similar provision Including

ether specified effences but enly ln relatrentethe use ef the lnternet Sectren25ef Sl i B
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the Constitution protects, amongst other things, freedom of speech and conscience
and outlines the circumstances in which such freedom may be abridged. Section 207
of the Constitution guarantees (@amongst other things) the freedom and
Independence of the press and other information media, while section 209 thereof

outlines the limitations relative to that guaranteed freedom.

Issues s
7. Essentially, the Plaintiffs’ application before this Court elicits. the foilowi'ﬁg'
Issues: . e

(@) whether sections 178, 179, 180 and 181A of the Crlmlnal Code meet the
test for restriction under section 25 (4) and section 209 of the Constltutlon

and can therefore be considered to be vahd and

(b) whether section 173A (1) (a) and (c) of the Informatlon and
Communications (Amendment) Act 2013 is cons:,lstent with section 25 (1)
(@) and (b) of the Constitutl_gn and whether the sanction applicable to a

conviction under the ggctiﬁn tif'--the_Act is_;“ju_s_tiﬁedtand proportionate.

8. This Court had, in the oase of Gambia Press Umon and 2 Ors v. The Attorney
General [2018] delivered by this Court on chMay, 2018, upheld the constitutionality
of section 181A of the Cr:mmal Code.This Court does not see the need to revisit that
decision and accordrngly afﬁrms the demsmn with respect to section 181A as it
relates to thlS case. Thus the issues will be considered without reference to section
1815 of the_ Criminal Code.

Summary of Su-bmissfons by Counsel for the Plaintiffs

. 9. Leamed Counsel for the Plaintiffs, submitted that sections 178 (defining
. _:'?*:j-f:"’f_liiipel”) 179 (defmmg “defamatory matter”), and 180 (defining “publication”) of the
Cil@iigal Cod ) and section 173A (1) (a) and (¢} of the Information and
'___Comﬁ*i:u'ni(:é-t'ic:jns (Amendment) Act, 2013 (relating to offences committed over the
":'irfitemet) are vague and fail to provide guidelines on how one may avoid offending
a;‘?éinst the provisions. According to her, a vague provision of law is susceptible to
broad Interpretation and may be abused by those who seek to enforce it for

purposes other than for the legitimate aim the provision was originally intended to

achieve.
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10.  Furthermore, freedom of speech, including freedom of the press and other
media should not include limitations that are not justifiably acceptable or, to use the
language of section 25 (4) of the Constitution, ‘necessary in a democratic seerety”
The limitations contained in the Code and the Act affect the Plaintiffs’ work as
journalists and media practitioners and as ordinary citizens in relatron 1o, their
Interaction with members of the public, as they do not know what specufic utterances
or remarks would attract'arrest and prosecution. The continued existence of the legal
restrictions to their exercise of free speech impede their werk and threaten their
liberty. :

11 Learned Counsel also submitted that, in partrc:ular the prevrerens ef the Act in
Issue are remnants of the colonial era and have no place rn a constltut:enal
democracy such as ours. In any case, the prevrsrens lmpese strict c:rlmlnal liability
even for unintentional publication ef lncerrect mferrnatren The burden placed on the
accused is a heavy one of prevmg the truth of what he or she writes or speaks about
and also proving lack of guilty knowledge This presents ‘vagueness in the law as the
decision to prosecute depends on the prosecutor's perception of the Impact an
expression or a speech | Is likely to have on mernbers of the public or on an aggrieved
person. It is unclear what utterances a person rnay not make to avoid prosecution.
She relied on the case of The Sunday Times v. United Kingdom, 26 April. 1 979, 2
EHRR 24 para 49 in which the European Court of Human Rights, in considering the

phrase prescnbed by law” held that:

'A norm cannot be regarded as a "law” unless it is formulated with sufficient
precrsran to enable the citizen to regulate his conduct: he must be able —if
need be with appropriate advice — to foresee, to a degree that is reasonable in

L the crrcumatances the consequences which a given situation entails.”

':ﬁ12 In addition, according to learned Counsel, considering the strict liability

prevrsron of section 173A (a) and (C) of the Act, coupled with the stiff penalty

5 -'-"applrcable therewith, the law does not afford the accused the traditional defences to

defamation such as truth. Justification, qualified privilege and fair comment.
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Constitution does not envisage the idea of inducing respect for the Government and
public officials and/or shielding them from condemnation through statutory means.
The Common Law offers protection to all persons. both private and public, in

defamatory actions and in that context the section of the Act is redundant
Accordingly, any attempt to protect what learned Counsel termed undeserved_.
réputations” is arbitrary and does not pursue a legitimate aim and cannot therefere-{”
qualify as a justification for restricting freedom of expression. ET

13.  Learned Counsel has also relied on international treatles In urglng this Court
to consider and apply those treaties in protecting and advancrng the cause of free
speech. In particular, reference has been made to the African Charter on Human and
Peoples’ Rights and the International Covenant en erl and F’ohtrcal Rights. She
also referred this Court'’s attention to its deersren m Ousman Sabaﬂy v. Inspector

General of Police and Ors, Civil Reference Ne 2/’2001 in Wthh he Court referenced

a decision of the African Cemmfssren on Human and Peeples Rights as a guide in

interpreting domestic egislation and urged a e:ml!ar a

ppreach In relation to this case

She also referenced the case of Mrnrster of Heme Aﬁarrs v. Fisher (1980) A C 319 in

which international law was recognised as a relevant gunde to domestic constitutional
provisions.

4. In sum, learned Counsel submltted tttat the sections of the Criminal Code and
the Information and Cemmumcatlens (Amendment) Act, 2013, the constitutionality of
which are the subjec:t of challenge before this Court. are neither reasonably justified
nor neceseary |n a democratic society. The Constitution permits only restrictions

which pursue a Ifmited list of legitimate aims (as are outlined in sections 25 (4) and

209 thereef) that are reasenably required in a democratic soclety.

Summary of Submrssreea by Counsel for the Defendant

15. Learned Counsel for the Defendant, both in the Defendant’s Statement of

": Case and in his oral submission before this Court, conceded that sections 178, 179
and 180 of the Criminal Code and section 173A (1) (a) and (c) of the Information and

'Cemmumcatrens (Amendment) Act, 2013 are Inconsistent with the freedoms

prescribed in sections 25 and 207 of the Constitution and therefore invalid. He took




intra vires the Constitution. However, as already noted earlier in this judgment, the
decision of this Court in Gambia Press Union and 2 Ors v. The Attorney General
[2018] upholding the constitutionality of section 181A of the Criminal Code stands

and abides this case equally.

Decision

16. his Court reiterates the decision of the Privy Council emanatlng from ah
appeal from The Gambia Court of Appeal in the case of The AG of Gambia v.
Momodou Jobe [1984] UKPC 10 in which Lord Diplock, on b:ehalf of their Lordships,
stated: |
"A Constitution, and in particular that part of ft which protects and entrenches
fundamental rights and freedoms to which all persons in the State are to be

entitled, is to be given a generous and purposrve constructron

1.  Courts have always placed a premium on fundamental rights and freedoms
provided for and guaranteed under natlonal constltutlons Thus any attempt to

circumscribe or in any way restnct the full exerc:{se of those rights and freedoms

must be founded on law and must have a Iegltlmate aim. The Law must also be clear
and certain and proportionate to the mischief it is guarding against. In the context of
The Gambia, the principles or criteria to be applied are those enunciated by this
Court in the case of Ousafnou Darboe &1 9 Ors v. The Attorney General [2017]

18. A person who takes the step of challenging a statute or a provision thereof as
bemg |ncon3|stent with a provision of the Constitution bears the burden of

establlshmg it. The burden does not shift in any form and discharging it is a heavy

cle responsnbillty ‘This Court will presume, as a first rule of any constitutional challenge

of : parllamen’tary measure, that the measure being challenged is valid and

constttutlonal until determined otherwise by the Court (confirming this Court’s most

_':recent decision in Gambia Fress Union and 2 Ors v. The Attorey General [May

2018]) This principle has been upheld in numerous other cases across the

uumnﬂonweauh (see, for instance, Steven Grant v The State [20086] UKPC 2

(1 At January 2006) at page 10, Mootoo v The AG of Trinidad & Tobago [1979] 1

WLR 1334 at pages 1338-1339, and AG & Anor v Antigua Times Ltd. [1976] AC 16

= j.u-d.:._-

af page 32) and this Court flﬂdS no compelling reason why it should depart from it -




19.  Parliament does not engage in any futile act of passing laws that Infringe the
Constitution. In particular, with respect to fundamental rights and freedoms, section
17 (1) of the Constitution makes it obligatory for Parliament, amongst others,"jﬁt;r':j
respect and uphold the fundamental nghts and freedoms enshrined in the

Constitution. It is recognised, however, that the rights and freedoms created and

guaranteed under the Constitution are, in the main, qualified. That means Parliament -
may in limited and defined circumstances restrict the exercise Qlf’""th:bé:é;_;_:rights and
freedoms. That requires a careful balancing act whereby_fﬁéFiiament, on the one
hand, ensures respect for-the enshrined rights and freedomsx a«ndon .théffbthér."h'and,
creates reasonable restrictions that are necessary in a democ.fat'ié;--s_éciety to attain
the overall objective of national cohesion, stabmty _peace, dé“b"e'_'[qu and fair
administration of justice. Any intervention by this Court wrthregard _t_pv' Parliament's
exercise of its constitutional powers in that context |smerelyto deterrmne whether
Parliament has achieved that balancing act (see Kennéth. Surrat and Ors v. The AG
of Trinidad & Tobago [2008] A C 655). ' o

20.  Learned Counsel for thié,__;._PIaintiffs drew'-ﬁ’t‘t}};ji_e attéiﬁtion of this Court to certain
human rights treaties. namely theAfncan Chaﬁtér on Human and Peoples’ Rights
and the International Covenant on Civil and Political Rights, and urged this Court to
apply those }re'atié’s‘?f'in,-interpréting the reievant provisions of the Constitution that
protect therlght to free speecﬂ"’é:}d of freedom of the press and other media.

Refe,_renc'e‘.was also made to a number of judicial decisions from within and outside

Sabally v. Iﬁ_épecz‘or General of Police &Ors (cited earlier) that was decided by this
C ourt.

21, Th:sCourt adopts the position it took in the case of Gampia Press Union and
' Ors V. The Aftorney General (cited earlier) that:

- “The fact that internationa/ human rights law serves as a relevant guide to the

e Interpretation of domestic constitutional provisions is not in dispute. It is not in

dispute either that foreign Judicial decisions or other decisions by human

rights bodies assume a persuasive nature with regard to this Court’s Sy
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determination of constitutional matters before it. However international
human nghts law and foreign judicial or other decisions must be considered in
the confext of the language of the constitutional provisions this Court IS
confronted with, the circumstances of the country (namely, the prevatlmg
political, social and economic circumstances) and the nature and soope of the

right or freedom that is being restricted.”

22.  Inthe case of OuSman Sabally v. Inspector General of Police & O}fs.;this Court
made reference to a decision of the African Commission :_q_gji’:Human and Peoples’
Rights only as a guide ‘to the interpretation of the rotro'éb_oottujty: of "dom_est_i_o

legislation and vested rights under the Constitution. This Court lsentttlod to do that.

23. Since the close of arguments before thls Court a Judgment has been
rendered by the Community Court of Justtoe of the Eoonomlo Commlssron of West
African States in the case of the Federanon of Afnoan Joumal;sz‘s & Ors v. The
Republic of The Gambia [2018] Suft No: ECW/CC/APP/36/15 Judgment No:
ECW/CCJ/JUD/04/18 which amongst other laws, touched on the sections of the
Criminal Code relative to orlmrnal defamation. This Court notes that what was in
Issue in that Suit did not revolve around the subjeot of constitutionality of domestic
laws. The issue there was whether the domestfo laws concerned were consistent
with lntemat:onal law that oroteoted the right to free speech and of freedom of the
press. In the case of Gambia Press Union & Ors v. The Attorney General, this Court,

refemng to tho decision in the same Suit, stated the following:

.“!no'eed it is notewon‘hy that the Community Court of Justice specifically
stated that:

o "The Powers conferred on the Court, in the 2005 Supplementary
Protocol should (sic) are clear and should not be misconstrued as the

'-:jurfsdfotfon [0 exercise or (sic) control over the constitutionality of laws
of member states which is the preserve of domestic constitutional

COUS.”

And then this Court indicated further:




"The present case hinges on the issue of constitutionality of the specific laws
of the Criminal Code, a matter on which this Court has exclusive jurisdiction in

accordance with section 127 (1) (b) of the Constitution.”

24.  In that context. therefore, this Court is of the view that the factors that shouid,

properly guide its decision in this case are those outlined in the Constitutlon as_}_:;
enunciated in the Ousainou Darboe Case, coupled with the underlylng pI’IﬂCIpIESE'_;_ :
regarding the lawfulness of the laws whose const:tut:onahty 15 bemg challenged

whether they are clear and unambiguous, whether they serve a legf’nmate aim and

whether they are proportionate to the mischief they are trylng to prevent or._gya_rc;l,

against.

Sections 1 78, 179 and 180 of the Criminal Code

25.  Sections 178, 179 and 180 of the Criminal Code whose constltutfonahty IS
being questioned before this Cour‘[ essentlally stlpulate laws that criminalise
defamation. In order to have 3 be’rter apprec:tatfon of the nature and scope of these

laws, it is necessary to outline them in full. Sectlon 178 prowdes that:

"A person who by print, Wr;tmg printing, eﬁﬁrgy caricature, cartoon or depiction
or by any means, otherwse than so/e/y by gestures, spoken words, or other
sounds, un/awfu/ly pubhshes any defamatory matter concerning another
person with the intent to defame that person, commits the offence termed
_ lfbel” and is liable on conviction to a fine of not less than fifty thousand
_=_~;-.;dalasr3 and not more than two hundred and fifty thousand dalasis or

:mprrsonment for a term of not less than one year or to both the fine and

:mpnsonment %

26 The terms unlawfully publishes” and “defamatory matter” used in the section

are relevant in understanding the nature and scope of the section. Section 179

':'::'deﬁnes what constitutes “defamatory matter” in the following terms:

‘Defamatory matter is matter likely to injure the reputation of a person by

exposing him or her to hatred. contempt or ridicule, or likely to damage a




= —— o ———— e e

_ freedoms of the press and xother

which is derogatory, contemptuous or insulting to a person. It is immaterial
whether at the time of the publication of the defamatory matter the person

concerning whom the matter is published is living or dead:

Provided that a prosecution for the publication of defamatory rnetfer
concerning a dead person shall not be instituted without the consent of the :

Aftorney General’.

&

Section 180, in relation to the definition of “publicetien”,_ﬁrevides as follows:

(1) A person publishes a libel if he or she causes the prmt Wnt;ng, printing,
effigy, caricature, cartoon or depiction er ez‘her meens by which the
defamatory matter is conveyed te be so deelt W;th efther by exhibition,
reading, recitation, description, de!rvery, or ethervwse as thet the defamatory
meaning thereof becomes known IS or lfke!y to become known to either the

person defamed or any ether person

(2) It is not necessary for libel that a defamatory meaning should be
directly or completely expressed; and it suffices if such meaning and its
application fo the person a/leged fo be defemed can be collected either from
the eﬂeged lfbel ftself or from any extrinsic circumstances, or partly by the one

end pen‘ly by the other meens

28.° Altheugh seetlon 178 was amended in 2004 by the Criminal Code
(Amendment) Act (Act No. 18 of 2004) to expand the definition of ‘libel”, section 179

amended to expend the definition of ° defamatory matter”, and section 180 amended

;_.;_..,:,;..m expand the definition of ‘publication”, it is important to note that they all,

eesence predate the 1997 Constitution (the current Constitution). The Criminal Code

in which these laws are embodied was enacted in 1933 by Act No. 25 of 1933. At the

""E"'time of enacting these provisions, Parliament saw wisdom in having them on the

etetute books; there is embedded within them an element of what some may

" ;?:":-'--"':-descrfbe as a colonial-era approach to protecting citizens. At that time there was no

specific constitutional provision, for Instance, that guaranteed the rights and
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were, save In the abrogated 1970 Constitution. recognised and protected under the
Magna Carta and duly upheld by the courts. In that context, it is arguable that those
sections of the Criminal Code served =a purpose, Irrespective of whether one
recognised them as pursuing a legitimate aim or otherwise. The question is whether

at this time in their current form and in the context of the current Constitution, they

continue to serve a purpose that accords with constitutionality.

29.  In determining this issue as it relates to restrictions on fundarnental rights and
freedoms protected under section 25 of the Constitution, thls Court outlmes and
relies on the three fundamental principles or criteria enunmated by this Court in
Ousainou Darboe & 19 Ors v. The Attorney Generaf &Ors [201 7] and confirmed in
Gambia Press Union &2 Ors v. The Aftorney General [2018] that must be collectively

satisfied to establish constitutionality. In the Ousamou Darboe Case thls Court stated
: : &

‘Under the Constitution arn y restnctfons must satrsfy three conditions for them

to be lawful. They must be -

] reasonable,____
i necessary in a democratic society; and
. imposed for one or more of the purposes set out in section 25

Conmdenng the scope of this case, consistent with the scope outlined in the case of
Gambra Press Union & 2 Ors v. The Attorney General [2018], this Court will add that

‘the restnchon fmposed must also meet one or more of the purposes set out in

section 209 of z‘he Constitution”

v TR LIl

30 As part of the process of satisfying these stated principles or criteria, it is

important that any parliamentary enactment restricting a citizen’s exercise of a right

’or freedom must be clear, unambiguous, free from vagueness andproportionate to

the mischief it is trying to prevent or guard against. The restriction must be lawful and

* validly enacted. It must also have a legitimate aim or purpose as circumscribed by

the Constitution; in that context, the law need not necessarily specify the aim or
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purpose set out in the Constitution if it is clear as regards its restriction. The aim or

purpose can be discerned from the iImport of the law.

gl The sections of the Constitution that the cited sections of the Criminal Cede

are claimed to be inconsistent with are sections 25 and 207. The relevant part of'

section 25 reads as follows:

(1) Every person shall have the right to —

(a) freedom of speech and expression, which sheh' fnclude freedom ef

the press and other media;

~on

(b) freedom of thought, conscience end belref thch shell include

academic freedom;”

32. The exercise of this rlght however, is Ilmlted by section 25 (4) of the
Constitution which provides that 5

“(4) The freedoms referred te mr subseetfons (1) and (2) shall be exercised
subjecf to the lew of The Gambxe in so far as that law imposes reasonable
resmctfens on the exercrse of the rights and freedoms thereby conferred,
Wh;ch are necessary in a demecraz‘fc society and are required in the interests

Of the severefgm‘y and fm‘egnty of The Gambia, national security, public order,

""':decency or morality, or in relation to contempt of court.”

33 In mterpretrng thrs provision of the Constitution in the Ousainou Darboe case
WhiCh related te the right to assembly vis-a-vis the Public Order Act (Cap. 22) but

hae equal apphcetten to the right to free speech and other similarly protected rights,
thls Court stated that:

“The right to assembly, as with other individual or collective rights, is usually
exercised within the public space. As a result its exercise b y one may conflict

with the exercise of the same right by others or with the exercise or enjoyment
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of other rights by other persons or with the needs for the maintenance of

public order and securty. Hence the need for some regulation or restrictions
on the exercise of the right. Such restrictions on

25 (4) of the Constitution and section 5 of

the grounds set out in section

the Act are thus reasenably
justifiable in a democratic Society. So long as they remain restrictions or

limitations only and not purported abolitions of the right or are not such as--

would render illusory the enjoyment of the protected right.” [Emphasrs added]

34.

Section 25 of the Constitution specifically recognises every person s right to

free speech, which includes freedom of the press and other medla under

______ seetton 207
of the same Constitution hese freedoms are censrdered sacresanct and are well-

protected. They may, however be restricted

Parliament. The restrictions must

in a hmrted manner by an Act of

be reasonable they must be necessary in a

democratic society and they must relate only to matters c:oneermng “the Interests of

the sovereignty and integrity of The Gambra natronal secunty public order, decency
or morality, or in relation to contempt of court” Any law

that seeks to abridge the
right to free speech.

lheludlng press freedem and ether media, that cannot be
justified within the confines of these crrcumstances or which in their purport and

effect “render rﬂusory the enjoyment” of that protected right or

necessarily fail the test of constltutlonahty
39

freedom, will

Sectlen 207 of the Constitution guarantees press and other media freedom in
the fellowmg terms:

‘-’(1) The freedom ‘and independence of the press and other information
medra are hereby quaranteed.”

36 This guaranteed freedom may, however, be abridged by virtue of section 209

ef the Constltutron which provides that:

“The provisions of sections 207 and 208 are subject to laws which are
reasonably required in a democ

atic society in the interest of national security,

public order, public morality and for the purpose of protecting the reputations,
rights and freedoms of others.”
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37,

It is important to also note section 17 (2) of the Constitution which provides:
‘Every person in The Gampija ... shall be entitled to the fundamental human
rights and freedoms of the individual contained in this Chapter, but subject to

respect for the rights and freedoms of others and for the public interest.”

This is similar in approach to the limitation prescribed in section-,--20;9:__qf_r_._ﬁth;}-
Constitution in enacting legislation to circumscribe freedom of the press and other -
media “for the purpose df protecting the reputations, rights and—-:-freé'd&ﬁ:s"*-of others”
Thus the Importance of ensuring that one’s exercise of hifgsl--f-'-:pr her coﬁ;s:_titutionany
guaranteed rights and freedoms are appropriately balancedagainstthe equalnghts
and freedoms of others within the society cannot be over—stressedlt IS Iegitiméfé,
therefore, that Parliament may choose to enact Iegrslatlonto preserverespect and
adherence to such 3 relationship, and the role of thlsCourt wherea L;,::H}é’!'-lenge has

been mounted, is to determine whether Pa'i?ﬁ_hament ha:'s';-za_ph'i_éi}fed theright balance.

38.  The importance and the needforthe fre'e.dbm;@?.nd""i;ﬁ?gependence of the press
and other media is embodied w:thm the Constitutio; 'gé_'fundamentaln In other words.
this freedom is both essenﬁal and relevant to achieving transparency in the
administration of government and]gnsuring good governance within society. It may
only be abridged by a iawthattsconsmered to be reasonably required in a
democratic somety fd_rathe purpose of safeguardmg “the interest of national security,
public orderpubhc mdfa/fty and forz‘he purpose of protecting the reputations, rights
and freedoms of others” The;_guaré-hteeing and exercise of the right of freedom of
the"i'ﬁr_ess and other media is the constitutional norm; any abridging of that

constitufidhal norm must, therefore, be the exception and must be founded on a solid

~ . base as provided in section 209 of the Constitution

.......

39 s, I or_c;l_:e"f‘i'-’?'to place matters in perspective and in appropriate context, it is

-""'lﬁ;f'f_l____;_impo"r?tia”n"t"f’tti"":"ét)nsider the nature and scope of the work of journalists and other media

practitioners generally. They perform a service to society. They inform and entertain.

ol e e i

i

. They provide warning on matters of public interest, such as drawing government and

pubhc attention to corrupt behaviour. They render opinions to advance Individual,

~ public sensitization

sectoral and national development. They serve as perhaps the best avenue for

promotion of peace and stability in society. They, in

T o W s g
- o a‘l‘ 3
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essence, represent a significant pillar in advancing national cohesion by ensuring a
well-informed citizenry. All of these are premised on professional conduct whereby
journalists and other media practitioners understand and respect their role as

responsible agents for change and national development.

40. here are many ways journalists and other media practitioners engage thelr;-'
audience. Some are palatable, some are not. People generally dent have any issue

with the palatable ones’ But consider political cartoons, fer lnstance that depict

public functionaries in different lights. They are generally net maklng statements of

fact; they are merely being critical in a humorous way by presentmg an opinion. Ina
similar fashion, caricature is a form of expressrng an opinion ef a person without
presenting it as a fact. It is designed to humour, albeft n a manner that may not be

pleasing to the person who is the subject of the cancature

41.  In addition, it is generally recegmsed and accepted that persons who occupy
pubhc office or have become celebrltles can eXpeCt to be the subject of public
attention and criticism. The erltletsm IS not abeut them | ;n persena It is about them in
relation to the status they held or occupy. The criticism may include ridicule or
expression of fact or opinion in --prmt or in wrltrng that the subject of the ridicule or

expression of fact or oplnlon IS not weteemmg of. But having regard to section 207 of

the Censtitutlon ene ‘cannot but realize that the law encourages free speech.
However, beeauee of the varylng nature of facts or opinions which may be unjustly
adverse te a person if publicly made to the extent of causing injury to the reputation
of the persen or affecting his or her means of livelihood, the Common law of

defamatlen atferds an avenue for an injured person to seek redress from the courts

Civilly. That by no means deprives Parliament of its constitutional authority to

--::.~f‘j-3'_'|egtsiate o pretect persons as it sees fit. The ultimate responsibility lies with this

Ceurt to determine whether Parliament, in so doing, has achieved the right balance

S ado justify whatever restriction it has placed on the citizen’s right to free speech or

""freederne established by the Constitution.

*5942.  One of the fundamental issues this Court has to consider is whether. having

regard to the nature and scope of the restrictions on the exercise of specified

eenstitutlenal rrghts and freedems there IS JUStIfi

ﬁﬂu—- “ - - 'I'ﬁ_‘_ rll-l'-,‘.l,- -

cation for shielding a person, public
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or private, from criticism, positive or negative. If there is, the further question Is
whether sections 178, 179 and 180 and the related provisions in the Criminal Code
achieve that goal in a manner that is reasonable and necessary in a democratic
society such as our sand is required to preserve any of the purposes set out m
section 25 (4) or 209 of the Constitution. As already indicated, Parliament has th_e
prerogative to act in accordance with section 25 (4) and/or section 209 of the
Constitution to create limitations for the purposes required under those sections (see

paragraphs 37 and 41 above).

43.  Prior to the amendments effected to the Criminal Code in 2004 ‘a number of
safeguards were provided in defence against any prosacution for cnmmal libel. Tha
safeguards provided in section 182 (cases in WhICh publzcation of defamatory matter
is absolutely privileged) may be aptly descnbed as narrow and specn‘lc The
instances in which publication of dafamatory matter i 15 condltlonally prwlleged under
section 183 are much broader. Howaver the amendments narrowed the conditional
prmlaga by removing publicatlon of defamatory matter made in good faith In

circumstances where:

“(a) . the relation batween the pames by and to whom the publication Is
made is such that fhe parson publishing the matter is under some
’ lagal, moral or social duty to publish it to the person to whom the
 publication is made or has a legitimate personal interest in so
pubhshmg it " '
(d) tha matter is an expression of opinion in good faith as to the conduct
| of a person in a judicial, official or other public capacity, or as to his
.téﬁ:’ipersonaf character so far as it appears in such conduct;
(e) ... the matter is an expression of opinion in good faith as to the conduct
____of a person in relation to any public question or matter, or as to his
. personal character so far as it appears in such conduct;
(h) ... the matter is a censure passed by a person in good faith on the
conduct of another person in any matter in respect of which he has

authority, by contract or otherwise, over the other person, or on the

character of the other person so far as it appears in such conduct,

SC Civil Suit No: 001/2017 — Bai Emil Touray & 2 Ors and The Attorney General — 9" May 2018 Page | 17




(J) ... the matter is published In goed faith for the protection of the rights or
interest of the person who publishes it, or of some person in whom the

person to whom it is published is interested.”

44 Furthermore, the 2004 amendments deleted section 185 of the Criminal Code

which read as follows:

“If it is proved, on behalf of the accused person, that the defemetery matter
was published under such circumstances that the pubhcahon Wouid have
been justified if made in good faith, the publication she!l be presumed to have
been made in good faith until the contrary is. made to appear either from the
libel itself, or from the evidence given on behaff of the eccused person or

from evidence given on the part ef the prosecut:en

45. * These repealed provisions were enacted |n the con8|dered view of this Court,
to create a balance between the exercise of the r!ght to free speech and ensuring
respect for the rights and reputa’nons of others On the one hand, the challenged
provisions of the Cnmmal Code criminalised eonduct that would expose a person {0
hatred, contempt or I'IdiCLﬂe or that would Ilkely ceuse damage to a person in his or
her trade or prefesswn thereby mjurmg hIS or her reputation or which is simply
derogatory, centemptuous or meultmg to a persen Yet on the other hand, the same
Crlmtnal Code provided the nermal and common sense defences to defamation by
prewdmg 1netances in which the publication of defamatory matter may be justified on
the grounds of absolute prmlege or conditional privilege. The supposed balance

ongmally-__e_et_eblished and enacted by Parliament was thus removed from the statute

T

¢4 book

; .-r" A e ¥
s

46 The eﬁect of the removal of these provisions from the Criminal Code was not

only to narrow the scope of defences to a charge of criminal libel, it was to place a lid

on free speech. That Is equally evident from the expanded definition of “libel” in the

cannot qualify as pursuing

04 smendments to criminalise caricature and cartoon and any other form of

" depiction. This, in the considered view of this Court, could hardly make a case for a

reasonable restriction which is necessary or justifiable in a democratic society. It

Iiae aim that IS rquired in the interest of the
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sovereignty or integrity of this country or for purposes of preserving national security,
public order, decency oOr morality, or the administration of justice. It is an
unnecessary and unjustified fetter on the citizens' right to exercise their right to
freedom of speech and of the press and other media under section 25 (1) (a) and (b)

and section 207 of the Constitution.

47  This Court cannot, and indeed it would be inappropriate for It 1o, censrder.”ﬁ
sections 178. 179 and 180 of the Criminal Code in isolation of the ether sections to
which they relate, hence the reference to the repealed pre\nerens of the seetiens of
the Criminal Code concerned. The historical element In WhICh crrmmal libel laws.
were used almost exclusively to shield public functlenarres from scrutiny and
criticism cannot be overlooked in determining the |ssue of whether these sections
have a legitimate aim. To a large degree, the bread defenees te a preaecutlon for
criminal libel prior to the 2004 amendments prowded meanmgful safeguards that
might have demonstrated a Iegltrmate aim to the enactment of sections 178, 179 and
180. Once the defences of pubhshmg a matter or e_xp_ressmg___.{an opinion in good faith
for a legitimate purpose or interest or even publish{ihg“a matter consequent upon a
legal, moral or social obligation or to protect one's rights or interests were removed,
it was not difficult to see the real airn of the ame'nding law. It was to constrain the
exercise of the right to free speeeh and of the oress and other media and it did so In
a manner that was dleprepertlenate The aim was primarily to protect the
Gevernment ‘and its public officials from criticism and sound a death knell on
transparehey in good administration. This did not pursue a legitimate aim and,
therefore talled one of the fundamental tests for gauging the constitutionality of a

parllamenta_;_r;_jy enactm_ent_,

48 This Court has addressed its mind to the question of whether any of the

secttens of the Criminal Code. the validity of which is being challenged, are

= __if'éazi.-;:._-.:.::euerable and therefore able to stand on their own in the context of the Privy Councll

d eorsnen in The Attorney General of The Gambia V. Modomou Jobe and Gambia

esa Union &2 Ors v. The Attorney General (potn cited earlier in this judgment) and

-'"'has come to the decision that the sections are not severable as one leads into the

other by virtue of the definitions of “libel”. “defamatory matter” anad “publication”
eontalned In the seetlons
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Section 173A (1) (a) and (c) of the Information and Communications
(Amendment) Act, 2013

49. | now turn attention briefly to section 173A (1) (a) and (c) of the Information
and Communications (Amendment) Act, 2013 whose constitutionality is also being

challenged. That section provides:

‘(1) A person commits an offence if he or she uses the .'ntemet 10— |
(a) spread false news against the Government or pubho efr" crals
(b) caricature, abuse- or make derogatory statements agarnst the

person or character of public officials;”

.. *'

50. As already evident in this judgment, thls Ceurt can flnd ne reasenable

justification for shielding persons who hold or eccupy publie echeby errmlnallzlng
criticism against them without appropriate safeguards fer Iegitimate criticism. A
person should not be prosecuted for merely havrng the audaelty to criticize his or her
government or any public functlenary for that matter A vibrant, decent and

responsive democracy should shun such behaviour.

51. Besides, the issue of spreadmg false trews against the Government and
public officials is too subjectwe a matter Ieft to the whims and fancies of an
investigator and a preseeuter and therefere incapable of providing certainty to any
!egrtlmate crrtrersm of the Govemment and its public officials. Furthermore, section
173A s in the nature of a strict liability and does not even provide the minimum
standard centarned in the Criminal Code on absolute or conditional privilege. The
issue of fals:ty of news is not constrained by any particular formula or qualification; it

IS open- ended and can, therefore, apply even in the most inconsequential matters.

'”"':"'-'57'There is no protection even in circumstances where the publication of false news has

not resulted rn injury to a public official. This cannot by any stretch of constitutional

?"'"ff:‘__f__e--rnterpretatlon be considered to be reasonable or necessary in a democratic society

for any of the purposes set out in section 25 (4) and section 209 of the Constitution.

The value placed on the exercise of the right to free speech and freedom of the

presa and other media is far too precious to be circumscribed or short-circuited by

such strict hiability.
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52. In addition, section 173A criminalises the spread of false news over the
Internet. This makes no distinction between the person that is the author of the false
news and one who is a mere recipient and passes on that news innocently or w:th a
view to seeking confirmation thereof. Thus if a member of a household who
unknowingly receives false news through the Internet communicates by the same

medium such news to a member of his or her household who in turn communrcates lt-:

to another member of the household, they both commit an offenc:e In fact it can be""“’"
envisaged that the ehtire household could become cnmma!ly Iiable This
consequence of the application or potential application of sec‘uon 173A :s woefully
unreasonable, unnecessary and unjustified in a democratic socnety and c:annot bex_

treated as being reasonably required for any of the purposes outlmed in sections 25
(4) and 209 of the Constitution. s =

53.  Considering further the prescribed ]ﬁﬁ:"enalty of th?ée m':i:'lfli"on dalasrs or 15 years
imprisonment or both upon conwctlon for spreading false news or for caricaturing,
abusing the character of, or making derogatory staternents against, a public

official,with absolutely nc safeguard or quallflgatlon-,-__- ___s__e::ctlon 173A qualifies as a

classic section of parliamentary over-kill. The pfa_scribed penalty is disproportionate

to the mischief it is trying to guard against. It matters not that what is being restricted
relates to use of the Internet or ot'h'er form of publication. The prescribed penalty,
when partlcularly compared to the penaltles prescribed for similar offences (such as
the ones. m the Impugned secttons on criminal libel and publication of defamatory
matter mcludmg those for the offence of sedition), goes beyond the reasonable
boundaries of necessny and legitimacy and cannot therefore be upheld as necessary
In a democratic society and thus required in the interests of sovereignty and integrity
of the country, or for national security, public order, decency or morality, or the

'*-'-*-_':.-f-gqum:stration of Justice.

. Conclusion

Ty

54 It is the decision of this Court, therefore, that:

(a) sections 178, 179 and 180 of the Criminal Code are inconsistent with the
'_i constitutional guarantees of free speech and freedom of the press and other
media as respecwelyenshrmed in section 25 (1) (a) and (b) and section 207

R o S P S e A P e el
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3 the Constitution. The restrictions they place on the exercise of those rights
and freedoms, absent all the necessary safeguards to protect the exercise of
those rights and freedoms, are neither reasonable nor necessary in a
democratic seeieiiy, particularly in the context of the context of the

Interests outlined in sections 25 (4) and 209 of the Constitution. They are___-':“'.

declared to be ulira vires the Constitution and therefore lnvalld

-

(b) for the same reasons, section 173A (1) (a) and (c) of the Informatlon and
Communications {Amendment) Act, 2013 is mcensmtent W|th the nghts and_
freedoms enshrinad or guaranteed under seetien 20 (1) (a) and (b) and
section 207 of th= Constitution. The prescrlbed penalty in relatlen to the

section is disproportionate to the mischief it |s trymg te cure or prevent The

section is therefore declared to be also ultra wres the COHStItUtIOﬂ and

therefore invalid.

535. It has not escaped the elght of this Court that seetlons 181 182, 183 and 184

of the Criminal Code, whose validity has not been spec:ﬁeally questioned in this suit,

relate to publication or uroadeastmg of defamatory matter, albeit in the form of
definitions and defereee io presecutron The strength of the sections, however, is

hinged on seettons o, 178 and 180 of the Criminal Code which have been

declared uncenst:tutlemf Their centlnued existence will therefore only be of

academtc: value

56. There is no order zs to costs.

(SGD.) THE HON. MR. JUSTICE C S JALLOW QC, JSC
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| \GREE (SGD.) THE HON. MR. H B JALLOW, CHIEF JUSTICE

| AGREE

At

| AGREE

"~ I1AGREE (SGD.) THE HON. MRS,
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